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LATING  TO  DURABLE  MEDICAL  EQUIPMENT, 
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OTHER  ISSUES  UNDER  THE  MEDICARE  PRO- 
GRAM 


TUESDAY,  MAY  22,  1990 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Health, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
1100,  Longworth  House  Office  Building,  Hon.  Fortney  Pete  Stark 
(chairman  of  the  subcommittee)  presiding. 
[The  press  release  announcing  the  hearing  follows:] 
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FOR  IMMEDIATE  RELEASE  PRESS  RELEASE  #30 

WEDNESDAY,    MAY   16,    1990  SUBCOMMITTEE  ON  HEALTH 

COMMITTEE  ON  WAYS  AND  MEANS 
U.S.   HOUSE  OF  REPRESENTATIVES 
1102  LONGWORTH  HOUSE  OFFICE  BLDG. 
WASHINGTON,   D.C.  20515 
TELEPHONE:    (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D. ,   CALIF.),  CHAIRMAN, 
SUBCOMMITTEE  ON  HEALTH,    COMMITTEE  ON  WAYS  AND  MEANS, 
U.S.   HOUSE  OF  REPRESENTATIVES, 
ANNOUNCES  A  HEARING  ON 
FISCAL  YEAR  1991  RECONCILIATION  ISSUES  RELATING  TO 
DURABLE  MEDICAL  EQUIPMENT,    CLINICAL  LABORATORY  SERVICES,   AND  OTHER 
ISSUES  UNDER  THE  MEDICARE  PROGRAM 


The  Honorable  Pete  Stark  (D. ,  Calif.),  Chairman,  Subcommittee 
on  Health,  Committee  on  Ways  and  Means,  U.S.  House  of 
Representatives,  announced  today  that  the  Subcommittee  will  hold  a 
hearing  on  fiscal  year  1991  budget  issues  relating  to  durable 
medical  equipment,  clinical  laboratory  services,  and  other  Medicare 
reconciliation  issues.     The  hearing  will  be  held  on  Tuesday, 
May  22,   1990,  beginning  at  10:00  a.m.,  in  the  main  Committee 
hearing  room,   1100  Longworth  House  Office  Building. 

The  hearing  will  consider  issues  relating  to  payments  for 
durable  medical  equipment  and  clinical  laboratory  services.  In 
addition,  the  hearing  will  consider  issues  relating  to  living  wills 
and  colon/rectal  cancer  screening. 

It  is  expected  that  Mr.  Donnelly  (D. ,  Mass.)  will  introduce  a 
bill  relating  to  durable  medical  equipment  prior  to  the  hearing. 
Mr.  Levin  (D. ,  Mich.),  Mr.  Moody  (D.,  Wis.),  et  al,  have  introduced 
a  bill  relating  to  living  wills,  H.R.  4449,  the  "Patient  Self 
Determination  Act  of  1990."    Mr.  Chandler  (R. ,  Wash.),  Mrs.  Johnson 
(R. ,  Conn.),  Mr.  Schulze  (R. ,  Penn.),  Mr.  McGrath  (R. ,  NY),  and 
Mr.  Rangel  (D.,  NY)  have  introduced  a  bill  providing  for  Medicare 
coverage  of  colon/rectal  screening,  H.R.  4109,  the  "Medicare 
Screening  Benefit  Improvement  Act  of  1990,"  which  was  introduced  on 
February  27,  1990. 

Oral  testimony  will  be  heard  from  invited  witnesses  only. 
However,  any  individual  or  organization  may  submit  a  written 
statement  for  consideration  by  the  Subcommittee  and  for  inclusion 
in  the  printed  record  of  the  hearing. 

BACKGROUND 

Durable  Medical  Equipment:     Durable  medical  equipment  (DME) 
includes  wheelchairs,  hospital  beds,  oxygen  supplies  and  equipment 
used  by  patients  in  their  homes.     Payments  for  DME  are  made  on  the 
basis  of  a  fee  schedule.     Depending  on  the  type  of  equipment, 
payments  are  made  for  either  purchase  or  rental  of  the  equipment. 

In  fiscal  year  1991,  DME  is  expected  to  account  for 
$2.1  billion  in  Medicare  benefit  payments,  a  14-percent  increase 
over  spending  for  DME  in  fiscal  year  1990.    The  Administration 
budget  includes  $320  million  in  DME  savings  proposals. 

Clinical  Laboratory  Services:     Clinical  laboratory  services 
are  paid  on  the  basis  of  a  fee  schedule.     Expenditures  for  these 
services  in  fiscal  year  1991  are  expected  to  be  $1.7  billion,  a 
14-percent  increase  over  fiscal  year  1990. 

The  Administration  has  proposed  reducing  payments  by 
$85  million  in  fiscal  year  1991. 

Living  Wills:     Living  wills  and  durable  powers  of  attorney, 
also  called  "advance  directives,"  allow  individuals  to  specify,  in 
advance,  their  wishes  regarding  medical  treatment  should  they 
become  incapable  of  doing  so.     While  the  validity  of  these 
documents  has  been  supported  by  the  courts,  few  people  have 
executed  advance  directives  or  know  their  rights  under  State  laws. 
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colon/rectal  screening;  Preventive  services,  including 
screening  for  colon/rectal  cancer,  are  generally  not  covered 
under  Medicare.  There  are  an  estimated  151,000  new  cases  of 
colon/rectal  cancer  each  year  and  61,000  deaths  annually  due 
to  this  form  of  cancer. 

DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS; 

For  those  who  wish  to  file  a  written  statement  for  the 
printed  record  of  the  hearing,  six  (6)  copies  are  reguired  and 
must  be  submitted  by  the  close  of  business  on  Tuesday, 
June  5,  1990,  to  Robert  J.  Leonard,  Chief  Counsel,  Committee  on 
Ways  and  Means,  U.S.  House  of  Representatives,  1102  Longworth 
House  Office  Building,  Washington,  D.C.  20515.     An  additional 
supply  of  statements  may  be  furnished  for  distribution  to  the 
press  and  public  if  supplied  to  the  Subcommittee  office,  1114 
Longworth  House  Office  Building,  before  the  hearing  begins. 

FORMATTING  REQUIREMENTS; 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or  exhibit  submitted  for  the 
printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the  guidelines  listed  below 
Any  statement  or  exhibit  not  in  compliance  with  these  guidelines  will  not  be  printed,  but  will  be  maintained  in  the  Committee 
files  for  review  and  use  by  the  Committee. 

1.  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typed  in  single  space  on  legal-size  paper  and  may  not 
exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing.  Instead,  exhibit  material  should 
be  referenced  and  quoted  or  paraphrased.  All  exhibit  material  not  meeting  these  specifications  will  be  maintained  in  the 
Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or.  for  written  comments,  the  name  ana 
capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any  organization  for  whom  the  witness 
appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number  where  the  witness 
or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the  comments  and  recommendations 
in  the  full  statement.  This  supplemental  sheet  will  not  be  included  in  the  printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits  or 
supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  public  during  the  course  of  a  public  hearing, 
may  be  submitted  in  other  forms. 
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Chairman  Stark.  Good  morning.  The  Subcommittee  on  Health  of 
the  Committee  on  Ways  and  Means  will  begin  a  hearing  today  con- 
cerning four  issues:  Medicare  payments  for  durable  medical  equip- 
ment and  clinical  laboratories,  so-called  living  wills,  and  Medicare 
coverage  for  colorectal  cancer  screening. 

Durable  medical  equipment,  or  DME  as  we  will  call  it  today,  and 
clinical  laboratory  services  will  account  for  over  $3  billion  in  Medi- 
care payments  in  fiscal  year  1990.  Payments  for  these  services  are 
about  6  percent  of  total  part  B  spending  and  are  increasing  at  a 
rate  of  more  than  14  percent  per  year. 

The  administration's  budget  includes  proposals  that  would 
reduce  spending  in  fiscal  year  1991  by  $310  million  for  DME  and  by 
$85  million  for  clinical  laboratory  services. 

Mr.  Donnelly  will  be  introducing  a  bill  relating  to  DME  pay- 
ments in  the  near  future. 

In  addition  to  these  savings  issues,  the  subcommittee  will  hear 
testimony  today  regarding  two  bills  introduced  by  members  of  the 
subcommittee. 

The  first  bill  is  H.R.  4449,  the  "Patient  Self-determination  Act  of 
1990,"  introduced  by  Mr.  Levin  and  Mr.  Moody.  This  bill  would  re- 
quire hospitals  to  ask  patients  whether  they  have  executed  a  living 
will  or  durable  power  of  attorney,  and  require  the  hospital  to  note 
the  existence  of  such  documents  in  the  patient's  medical  record. 

The  second  bill,  H.R.  4109,  the  "Medicare  Screening  Benefit  Im- 
provement Act  of  1990,"  was  introduced  by  Mr.  Chandler  and  Mrs. 
Johnson.  This  bill  would  establish  Medicare  coverage  for  certain 
preventive  screening  services,  including  colorectal  cancer  screen- 
ing. 

I  look  forward  to  hearing  the  testimony  of  our  witnesses  on  these 
matters. 
Mr.  Gradison. 

Mr.  Gradison.  I  have  no  opening  statement,  thank  you,  Mr. 
Chairman. 

Chairman  Stark.  Our  first  witness  is  Janet  Shikles,  Director  of 
Health  Financing  and  Policy  Issues  of  the  U.S.  General  Accounting 
Office,  accompanied  by  Thomas  G.  Dowdal,  Assistant  Director  for 
Medicare,  and  Charles  Taylor,  Atlanta  regional  office. 

Ms.  Shikles,  welcome  to  the  committee.  Would  you  like  to  pro- 
ceed to  enlighten  us  in  any  manner  you  find  comfortable? 

STATEMENT  OF  JANET  L.  SHIKLES,  DIRECTOR,  HEALTH  FINANC- 
ING AND  POLICY  ISSUES,  HUMAN  RESOURCES  DIVISION,  U.S. 
GENERAL  ACCOUNTING  OFFICE,  ACCOMPANIED  BY  THOMAS  G. 
DOWDAL,  ASSISTANT  DIRECTOR  FOR  MEDICARE;  AND 
CHARLES  TAYLOR,  ATLANTA  REGIONAL  OFFICE 

Ms.  Shikles.  I  would  like  to  introduce  Charles  Taylor  from  our 
Atlanta  regional  office. 

Chairman  Stark.  Welcome  to  the  committee. 

Ms.  Shikles.  Mr.  Chairman  and  members  of  the  subcommittee, 
we  are  pleased  to  be  here  today  to  discuss  the  results  of  our  analy- 
sis of  the  Medicare  fee  schedules  for  durable  medical  equipment 
authorized  by  the  Omnibus  Budget  Reconciliation  Act  of  1987.  In 
our  analysis  we  found  extremely  wide  variations  in  the  amounts 
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paid  for  the  same  or  similar  items  across  the  States.  For  95  percent 
of  the  items  we  reviewed,  the  highest  fee  schedule  amount  was  at 
least  twice  as  much  as  the  lowest,  and  for  over  40  percent  of  the 
items,  the  highest  amount  was  at  least  six  times  as  much  as  the 
lowest.  These  wide  differences  are  not  explained  by  cost  differences 
among  areas. 

As  an  example  of  these  differences,  the  fee  schedule  for  purchas- 
ing crutches  in  Richmond,  Va.,  is  $20;  in  Washington,  D.C.,  it  is 
$36;  and  in  Baltimore,  Md.,  it  is  $72.  In  San  Francisco,  Calif.,  Medi- 
care will  pay  a  monthly  rent  of  $78  for  a  self-contained  nebulizer 
for  a  beneficiary,  but  will  pay  $182  per  month  for  that  item  in 
Reno,  Nev. 

Our  analysis  shows  another  problem.  For  one  category  of  DME, 
Medicare  can  pay  more  per  month  in  rent  under  the  fee  schedules 
that  it  would  have  paid  under  the  old  reasonable  charge  system  be- 
cause of  the  way  the  fee  schedule  was  computed. 

The  administration  has  proposed  legislation  that  would  address 
the  problems  we  found  and  several  other  issues  about  DME  pay- 
ments it  believes  need  to  be  addressed.  My  statement  will  discuss 
those  proposals. 

Prior  to  1989,  DME  was  paid  under  Medicare's  part  B  reasonable 
charge  system.  OBRA  created  the  fee  schedule  payment  system  for 
DME,  effective  in  1989.  The  fee  schedule  system  is  based  on  six  cat- 
egories, and  a  different  method  of  payment  is  used  in  each  catego- 
ry. The  first  category  includes  inexpensive  and  routinely  purchased 
items.  One  item  like  this  was  seat  lift  chairs.  Colorado's  fee  sched- 
ule is  $1,135  whereas  in  neighboring  Wyoming  it  is  $769,  a  differ- 
ence of  48  percent.  The  median  fee  schedule  amount  for  seat  lift 
chairs  is  $866,  the  rate  in  Wisconsin,  and  the  range  among  the  57 
carriers  is  from  $518  in  Iowa  to  $1,520  in  Alaska. 

For  the  second  category — items  requiring  frequent  and  substan- 
tial servicing— the  fee  schedules  are  monthly  rental  amounts.  The 
disparity  in  rental  rates  among  the  carriers  can  be  illustrated  by 
the  rates  established  for  a  portable  ventilator,  which  ranges  from 
$183  a  month  in  New  Mexico  and  Oklahoma  to  $1,124  a  month  in 
Michigan.  The  median  rate  for  this  item  is  about  $585,  the  rate  in 
Delaware. 

Chairman  Stark.  Let  me  interrupt  you  for  a  minute  there.  I 
have  heard  people  talk  about  the  fact  that  there  is  a  lot  of  service 
provided  so  we  are  not  just  talking  about  the  equipment.  Going 
back  to  this  ventilator,  which  you  show  as  the  device  that  assists 
the  patients  to  breathe.  It  costs  $183  a  month  in  New  Mexico  and 
$1,100  a  month  in  Michigan.  Is  the  equipment  the  same  piece  of 
equipment? 

Ms.  Shikles.  Basically  it  is  the  same  piece  of  equipment. 

Chairman  Stark.  It  is  not  apt  to  cost  any  more  in  Michigan  than 
somewhere  else.  Now  is  the  service  prescribed?  Is  this  just  servic- 
ing the  machine  or  is  there  a  service  provided  to  the  patient?  Do 
you  have  to  go  help  the  patient  or  do  you  train  the  patient?  What 
else  are  you  getting  for  that  monthly  fee? 

Ms.  Shikles.  I  think  it  is  basically  servicing  the  equipment. 

Chairman  Stark.  Change  the  oil,  lubricate,  tune  it  up,  that  sort 
of  thing?  There  is  no  reason  to  think  in  the  high  dry  desert  air  that 
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they  work  less  well  in  New  Mexico  than  they  do  in  the  cold  moist 
damp  air  of  Michigan? 

Ms.  Shikles.  I  don't  think  there  would  be  a  reason  for  any  differ- 
ence. 

Chairman  Stark.  You  could  take  into  account  a  lot  of  wage  dif- 
ferences. 

Ms.  Shikles.  It  would  be  difficult  to  explain  such  a  variation. 

Chairman  Stark.  I  am  sure  we  will  have  testimony  later  that 
justifies  the  difference.  I  am  trying  to  look  for  the  kinds  of  things 
that  would  justify  that  difference  in  price.  How  long  do  you  use 
something  like  this? 

Ms.  Shikles.  You  could  use  it  indefinitely.  You  could  maybe  use 
it  for  a  short  period  of  time. 

Chairman  Stark.  So  if  we  had  a  Medicare  beneficiary  in  New 
Mexico,  we  could  offer  them  $900  a  month  cash  to  go  live  in  Michi- 
gan and  then  we  would  be  saving  money. 

Mr.  Dowdal.  Vice  versa. 

Chairman  Stark.  In  February  in  Michigan  if  you  offer  somebody 
$900  a  month  to  go  to  New  Mexico,  I  think  we  could  save  the  Gov- 
ernment a  lot  of  money.  I  am  sorry,  go  ahead. 

Ms.  Shikles.  We  also  found  significant  variation  in  the  fee  sched- 
ule amounts  for  prosthetic  and  orthotic  devices.  For  example,  the 
fee  schedules  for  a  lower  limb  prosthesis  range  from  $1,700  in  New 
Jersey  to  $4,154  in  Nevada,  and  the  national  median  is  $2,739,  the 
rate  in  Colorado  and  Florida. 

Another  category— '  'Other  DME"  which  includes  wheelchairs 
and  hospital  beds — also  exhibited  wide  variation  in  fee  schedule 
amounts.  For  example,  the  monthly  rental  payment  for  a  hospital 
bed  ranged  from  $45  in  Oregon  to  $129  in  western  New  York  State. 
The  median  among  the  carriers  for  this  item  is  $84. 

OBRA  established  a  special  payment  formula  for  oxygen  equip- 
ment and  oxygen  contents.  The  formula  combined  approximately 
25  separate  oxygen  product  codes,  equipment  and  contents,  that 
could  be  either  purchased  or  rented  into  four  groups.  Two  rental 
rates,  one  for  stationary  oxygen  equipment  and  another  for  porta- 
ble oxygen  equipment,  are  applicable  to  all  oxygen  equipment  and 
oxygen  contents  provided  to  Medicare  beneficiaries  who  did  not  al- 
ready own  their  equipment  when  the  fee  schedule  system  was  im- 
plemented in  1989.  Two  other  payment  rates  were  established  for 
oxygen  contents  for  beneficiaries  who  already  owned  their  equip- 
ment when  the  fee  schedule  system  was  implemented.  Because 
oxygen  equipment  rental,  including  contents,  will  encompass  most 
of  the  Medicare  expenditures  for  oxygen  now  and  in  the  future,  we 
focused  our  analysis  on  the  two  oxygen  equipment  rental  amounts. 

The  current  month  rental  fees  for  stationary  equipment  range 
from  $189  in  North  Dakota  to  $357  in  Massachusetts.  For  portable 
equipment,  the  minimum  fee  schedule  amount  is  about  $19  for 
Texas  as  compared  with  the  maximum  of  $86  in  Maryland.  The 
median  fee  schedule  for  the  stationary  oxygen  equipment  is  $254, 
and  it  is  $41  for  portable  equipment. 

We  do  not  believe  the  wide  variation  in  fee  schedule  amounts  in 
these  five  categories  is  reasonable,  and  we  support  the  administra- 
tion's proposals  to  cap  the  fee  schedules.  Moreover  there  is  prece- 
dent in  the  Medicare  program  for  national  caps  on  fee  schedules. 
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Since  July  1,  1984,  Medicare  has  paid  for  clinical  diagnostic  labora- 
tory services  from  a  fee  schedule.  Beginning  July  1,  1986,  those  fee 
schedules  were  capped  and,  as  of  January  1,  1990,  the  cap  was  set 
at  93  percent  of  the  median. 

The  fee  schedule  for  ' 'Other  DME"  was  based  on  average  submit- 
ted purchase  prices,  while  the  fee  schedules  for  the  other  categories 
were  based  on  average  reasonable  charges  as  determined  by  Medi- 
care. This  different  basis  for  "Other  DME"  was  chosen  because  of 
concerns  raised  about  the  validity  or  accuracy  of  the  reasonable 
charge  determinations  made  by  some  carriers.  The  administration's 
proposal  calls  for  changing  the  base  for  the  fee  schedules  for 
"Other  DME"  to  be  consistent  with  the  base  used  for  the  other  fee 
schedules. 

We  reviewed  HCFA's  regional  office  validations  of  the  carriers' 
fee  schedules  for  10  high-volume  "Other  DME"  items  for  23  carri- 
ers. We  recalculated  the  fee  schedules  for  those  items  using  Medi- 
care's prevailing  charges.  Basing  the  fee  schedule  on  prevailing 
charges  rather  than  submitted  charges  for  these  selected  items  in 
23  carrier  areas  would  reduce  total  Medicare  payments  by  about 
$15  million  a  year.  Beneficiary  coinsurance  would  be  reduced  by 
about  $3.8  million  annually. 

We  believe  the  administration's  proposal  to  rebase  the  fee  sched- 
ules for  "Other  DME"  on  allowed  amounts  is  reasonable.  Before 
the  fee  schedules  became  effective  in  1989,  all  DME  items  were 
paid  for  based  on  reasonable  charges.  It  is  inconsistent  to  single  out 
one  category  of  items  and  base  the  fee  schedule  on  submitted 
rather  than  reasonable  charges.  The  information  we  reviewed 
showed  that  the  23  carriers  had  data  they  could  use  to  compute  a 
payment  rate  based  on  prevailing  charges,  and  using  that  data 
would  result  in  a  reduction. in  Medicare  payment  rates  of  about  9 
percent. 

In  a  report  issued  in  1985,  we  suggested  that  Congress  consider 
limiting  rental  allowances  for  high-cost  DME  items  to  a  percentage 
in  excess  of  the  purchase  price.  We  concluded  that  such  a  limit 
would  produce  savings  when  compared  to  the  practice  at  the  time 
of  making  individual  decisions  to  rent  or  purchase  such  items. 

Under  the  current  fee  schedules,  "Other  DME"  is  rented,  and 
the  beneficiary  has  use  of  the  items  as  long  as  necessary.  The  sup- 
plier is  paid  a  monthly  rental  fee  for  15  months  of  continuous  use 
and  then  receives  a  maintenance  and  servicing  fee  every  6  months 
that  the  beneficiary  still  has  need  of  the  item.  In  contrast,  for 
items  requiring  frequent  servicing,  the  supplier  receives  a  monthly 
rental  fee  for  as  long  as  the  beneficiary  needs  the  item.  For  exam- 
ple, the  median  monthly  rental  rate  for  a  ventilator  is  $723.  Venti- 
lators cost  suppliers  about  $3,500  to  $5,000,  so  in  half  the  carrier 
areas,  suppliers  may  recoup  their  purchase  price  for  ventilators  in 
8  months  or  less. 

Mr.  Donnelly.  What  is  the  life  of  a  ventilator? 

Mr.  Dowdal.  I  am  not  sure  what  the  normal  life  is. 

Mr.  Donnelly.  Can  you  find  out? 

Ms.  Shikles.  We  will  get  that  information. 

[The  information  is  on  p.  21.] 

Ms.  Shikles.  The  administration  proposes  to  limit  the  payments 
for  items  requiring  frequent  servicing  to  the  first  15  months  of  con- 
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tinuous  rental  and  then  to  pay  a  periodic  servicing  fee  every  6 
months  thereafter  for  as  long  as  the  item  is  rented  to  a  beneficiary. 
The  thrust  of  this  proposal  is  reasonable  and  consistent  with  our 
earlier  suggestion  to  the  Congress. 

The  administration  made  two  other  proposals.  One  proposal 
would  reduce  the  maximum  amount  of  rental  payments  for  the 
"Other  DME"  category  from  150  to  120  percent  of  the  purchase 
price  of  those  items.  The  other  would  reduce  by  5  percent  the  fee 
schedule  amounts  for  oxygen  and  oxygen  equipment.  We  do  not 
have  enough  data  to  form  an  opinion  on  those  proposals. 

We  used  our  data  from  the  23  carriers  and  selected  high-volume 
items  to  estimate  the  Medicare  savings  that  would  accrue  if  the  ad- 
ministration's proposals  were  enacted.  Our  results  were  consistent 
with  the  administration's  cost  savings  estimate,  and  its  estimate  of 
$240  million  does  not  appear  to  be  overstated. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  will  be 
happy  to  answer  any  questions  you  have. 

Chairman  Stark.  Thank  you  very  much. 

[The  statement  of  Ms.  Shikles  follows:] 
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STATEMENT  OF  JANET  SHIKLES,    DIRECTOR,    HEALTH  FINANCING  AND 
POLICY  ISSUES,    HUMAN  RESOURCES   DIVISION,    GENERAL  ACCOUNTING 
OFFICE 

We  are  pleased  to  be  here  today  to  discuss  the  results  of 
our  analyses  of  the  Medicare  fee  schedules  for  durable  medical 
equipment  (DME)  authorized  by  the  Omnibus  Budget  Reconciliation 
Act  of  1987   (OBRA) .     We  found  extremely  wide  variations  in  the 
amounts  paid  for  the  same  or  similar  items  across  the  states. 
For  95  percent  of  the  items  we  reviewed,  the  highest  fee  schedule 
amount  was  at  least  twice  as  much  as  the  lowest,  and  for  over  40 
percent  of  the  items,  the  highest  amount  was  at  least  six  times 
as  much  as  the  lowest.     These  wide  differences  are  not  explained 
by  cost  differences  among  areas.     They  are  also  not  reasonable. 

As  an  example  of  these  differences,  the  fee  schedule  for 
purchasing  crutches  in  Richmond,  Virginia,   is  $20;  in  Washington, 
D.  C. ,  it  is  $36;  and  in  Baltimore,  Maryland,  it  is  $72.     In  San 
Francisco,  California,  Medicare  will  pay  a  monthly  rent  of  $78 
for  a  self-contained  nebulizer1  for  a  beneficiary,  but  will  pay 
$182  per  month  for  that  item  in  Reno,  Nevada. 

Our  analysis  shows  another  problem.     For  one  category  of 
DME,  Medicare  can  pay  more  per  month  in  rent  under  the  fee 
schedules  than  it  would  have  under  the  old  reasonable  charge 
system  because  of  the  way  the  fee  schedule  was  computed. 

The  Administration  has  proposed  legislation  that  would 
address  the  problems  we  found  and  several  other  issues  about  DME 
payments  it  believes  need  to  be  addressed.     My  statement  will 
discuss  those  proposals. 


BACKGROUND 


Prior  to  1989,  DME  was  paid  under  Medicare's  part  B 
reasonable  charge  payment  system.     OBRA  created  the  fee  schedule 
payment  system  for  DME,  effective  in  1989.     The  fee  schedule 
system  is  based  on  six  categories,  and  a  different  method  of 
payment  is  used  for  each  category.     The  categories  and  payment 
methods  are: 


 DME  Category  

1.     Inexpensive  or  routinely 
purchased 


 Payment  method  

Purchase  or  rental,  with  total 
rental  payments  limited  to  the 
purchase  price  for  new 
equipment 


2.  Items  requiring  frequent 
and  substantial  servicing 

3.  Oxygen  and  oxygen  equipment 

4.  Orthotics  and  prosthetics 

5.  Items  that  must  be  uniquely 
constructed  or 
substantially  modified  to 
meet  the  needs  of  an 
individual  patient 


Rental 


Rental 
Purchase 

Purchase,  based  on  the 
Medicare  carrier's  individual 
determination  of  a  reasonable 
price. 


*A  device  that  provides  moisture  to  the  respiratory  system  to 
prevent  it  from  drying  out. 
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Rental,  with  a  cap  on  the 
total  rental  payments.  The 
monthly  rent  is  10%  of  the 
purchase  price  for  a  maximum 
of  15  months  for  a  single 
period  of  continuous  use. 
Beginning  with  the  21st  month 
of  continuous  use  and  every  6 
months  thereafter,  a  service 
and  maintenance  fee  may  be 
paid  to  the  supplier  for  the 
beneficiary's  continued  use  of 
the  item. 

A  fee  schedule  was  not  established  for  the  customized  equipment 
category  because  each  item  is  uniquely  constructed  to  meet 
specific  patient  needs.     Suppliers  will  continue  to  be  paid  for 
this  equipment  based  on  Medicare's  reasonable  charge  system. 

OBRA  required  us  to  conduct  a  study  of  the  appropriateness 
of  the  level  of  payments  allowed  for  covered  DME  items  under  the 
Medicare  program  and  to  report  on  the  results  of  the  study  by 
January  1,   1991.     My  testimony  will  be  based  to  a  large  degree  on 
work  that  we  have  performed  in  response  to  that  requirement.  We 
are  continuing  work  under  the  required  study  and  plan  to  issue 
the  complete  study  results  later  this  year. 

My  testimony  today  will  focus  on  the  Administration's  cost 
reduction  proposals  for  DME.     For  some  analyses  of  those 
proposals,  we  used  1989  fee  schedule  data  from  all  Medicare 
carriers2  for  selected  items3  of  DME.     For  other  analyses,  we 
analyzed  1989  fee  schedule  data  from  23  of  Medicare's  57  carrier 
areas.     Our  selections  were  made  judgmentally  to  include  a 
relatively  high-volume  and  low-volume  state  from  each  of  the 
Health  Care  Financing  Administration's  (HCFA's)   10  regions. 
Additional  carriers  were  included  to  obtain  statewide  data  for 
those  selected  states  that  are  served  by  two  or  more  carriers. 

NATIONAL  CAPS  AT  THE  MEDIAN  OF 
ALL  CARRIER-BASED  FEE  SCHEDULES 

In  looking  at  the  fee  schedule  amounts  among  carrier  areas, 
large  differences  in  the  amounts  allowed  for  similar  items  are 
apparent.     It  is  not  unusual  to  find  cases  where  the  highest  fee 
schedule  amount  is  two  or  more  times  the  lowest  amount. 
Moreover,  cases  exist  where  the  highest  fee  schedule  amount  is 
two  or  more  times  the  median  amount.     We  do  not  believe  that  such 
differences  are  reasonable  or  explained  based  on  differences  in 
suppliers'  costs. 

The  Administration  has  proposed  capping  the  DME  fee 
schedules  at  the  median  of  the  carrier  fee  schedules  for  each 
item.     We  believe  that  a  national  cap  at  the  median  for  these 
five  categories  of  equipment  is  appropriate  because  of  the  wide 


2Medicare  carriers  are  private  firms,  such  as  Blue  Shield  plans 
and  commercial  insurance  companies,  who  contract  with  the  Health 
Care  Financing  Administration  to  process  and  pay  Medicare 
claims. 

3Our  analyses  were  based  on  16  items  in  the  inexpensive  or 
routinely  purchased  category,  9  in  the  category  of  equipment 
requiring  frequent  servicing,  2  from  the  category  for  oxygen,  5 
in  the  orthotic  and  prosthetic  devices  category,  and  14  items 
from  the  category  for  "Other  DME".     In  1987,  these  items 
accounted  for  about  54  percent  of  the  $1.5  billion  in  Medicare 
expenditures  for  the  five  categories  of  DME  subject  to  fee 
schedules. 


6.     Other  DME   (items  that  do 

not  fit  in  any  of  the  other 
categories,  including 
wheelchairs  and  hospital 
beds) 
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disparity  in  fee  schedule  amounts  for  the  same  or  similar 
products  among  the  carriers. 

The  first  category — inexpensive  or  routinely  purchased 
equipment — includes  seat  lift  chairs,  a  high-volume  item  in 
1987.     Colorado's  fee  schedule  amount  for  seat  lift  chairs  is 
$1,135,  whereas  in  neighboring  Wyoming  the  amount  is  $769,  a 
difference  of  $366  or  48  percent.     The  median  fee  schedule  amount 
for  seat  lift  chairs  is  $866,  the  rate  in  Wisconsin,  and  the 
range  among  the  57  carriers  is  $518  in  Iowa  to  $1,520  in  Alaska. 

For  the  second  category — items  requiring  frequent  and 
substantial  servicing — the  fee  schedules  are  monthly  rental 
amounts.     The  disparity  in  rental  rates  among  the  carriers  can  be 
illustrated  by  the  rates  established  for  a  portable  ventilator,4 
which- ranges  from  $183  a  month  in  New  Mexico  and  Oklahoma  to 
$1,124  a  month  in  Michigan.     The  median  rate  for  this  item  is 
about  $585,  the  rate  in  Delaware. 

Similar  to  the  two  categories  of  DME  discussed  above,  there 
is  also  significant  variation  in  the  fee  schedule  amounts  for 
prosthetic  and  orthotic  devices.     For  example,  the  fee  schedules 
for  a  lower  limb  prosthesis  range  from  $1,700  in  New  Jersey  to 
$4,154  in  Nevada,  and  the  national  median  is  $2,739,  the  rate  in 
Colorado  and  Florida. 

Another  category — "Other  DME"  which  includes  wheelchairs 
and  hospital  beds — also  exhibited  wide  variation  in  fee  schedule 
amounts.     For  example,  the  monthly  rental  payment  for  a  hospital 
bed  ranged  from  $45  in  Oregon  to  $129  in  western  New  York  state. 
The  median  among  the  carriers  for  this  item  is  $84. 

OBRA  established  a  special  payment  formula  for  oxygen 
equipment  and  oxygen  contents.     The  formula  combined 
approximately  25  separate  oxygen  product  codes  (equipment  and 
contents)  that  could  be  either  purchased  or  rented  into  four 
groups.     Two  rental  rates,  one  for  stationary  oxygen  equipment 
and  another  for  portable  oxygen  equipment,  are  applicable  to  all 
oxygen  equipment  and  oxygen  contents  provided  to  Medicare 
beneficiaries  who  did  not  already  own  their  equipment  when  the 
fee  schedule  system  was  implemented  in  1989.     Two  other  payment 
rates  were  established  for  oxygen  contents  for  beneficiaries  who 
already  owned  their  equipment  when  the  fee  schedule  system  was 
implemented.     Because  oxygen  equipment  rental  (including 
contents)  will  encompass  most  of  the  Medicare  expenditures  for 
oxygen  now  and  in  the  future,  we  focused  our  analysis  on  the  two 
oxygen  equipment  rental  amounts. 

The  current  monthly  rental  fees  for  stationary  equipment 
range  from  $189  in  North  Dakota  to  $357  in  Massachusetts.  For 
portable  equipment,  the  minimum  fee  schedule  amount  is  about  $19 
for  Texas  as  compared  with  the  maximum  of  $86  in  Maryland.  The 
median  fee  schedule  for  stationary  oxygen  equipment  is  $254,  and 
it  is  $41  for  portable  equipment. 

We  do  not  believe  the  wide  variation  in  fee  schedule 
amounts  in  these  five  categories  is  reasonable,  and  we  support 
the  Administration's  proposals  to  cap  the  fee  schedules. 
Moreover  there  is  precedent  in  the  Medicare  program  for  national 
caps  on  fee  schedules.     Since  July  1,  1984,  Medicare  has  paid  for 
clinical  diagnostic  laboratory  services  from  a  fee  schedule. 
Beginning  July  1,  1986,  those  fee  schedules  were  capped  and,  as 
of  January  1,  1990,  the  cap  was  set  at  93  percent  of  the  median. 


4A  device  that  assists  a  patient  to  breathe. 
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CHANGE  THE  BASIS  FOR  CALCULATING 
THE  FEE  SCHEDULE  FOR  "OTHER  DME" 

The  fee  schedule  for  "Other  DME"  was  based  on  average 
submitted  purchase  prices,  while  the  fee  schedules  for  the  other 
categories  were  based  on  average  reasonable  charges  as  determined 
by  Medicare.     This  basis  was  chosen  because  of  concerns  raised 
about  the  validity  or  accuracy  of  the  reasonable  charge 
determinations  made  by  some  carriers.     The  Administration's 
proposal  calls  for  changing  the  base  for  the  fee  schedules  for 
"Other  DME"  to  be  consistent  with  the  base  used  for  the  other  fee 
schedules. 

We  reviewed  HCFA's  regional  office  validations  of  the 
carriers'  fee  schedules  for  10  high-volume  "Other  DME"  items  for 
23  carriers.     We  recalculated  the  fee  schedules  for  those  items 
using  Medicare's  prevailing  charges.     Basing  the  fee  schedule  on 
prevailing  charges  rather  than  submitted  charges  for  these 
selected  items  in  23  carrier  areas  would  reduce  total  Medicare 
payments  by  about  $15.0  million  a  year.     Beneficiary  coinsurance 
would  be  reduced  by  about  $3.8  million  annually. 

We  believe  the  Administration's  proposal  to  rebase  the  fee 
schedules  for  "Other  DME"  on  allowed  amounts  is  reasonable. 
Before  the  fee  schedules  became  effective  in  1989,  all  DME  items 
were  paid  for  based  on  reasonable  charges.     It  is  inconsistent  to 
single  out  one  category  of  items  and  base  the  fee  schedule  on 
submitted  rather  than  reasonable  charges.     The  information  we 
reviewed  showed  that  the  23  carriers  had  data  they  could  use  to 
compute  a  payment  rate  based  on  prevailing  charges,  and  using 
that  data  would  result  in  a  reduction  in  Medicare  payment  rates 
of  about  9  percent. 

LIMIT  TOTAL  RENTAL  PAYMENTS  FOR 
ITEMS  REQUIRING  FREQUENT  SERVICING 

In  a  report  issued  in  1985, 5  we  suggested  that  Congress 
consider  limiting  rental  allowances  for  high-cost  DME  items  to  a 
percentage  in  excess  of  the  purchase  price.     We  concluded  that 
such  a  limit  would  produce  savings  when  compared  to  the  practice 
at  the  time  of  making  individual  decisions  to  rent  or  purchase 
such  items. 

Under  the  current  fee  schedules,   "Other  DME"  is  rented,  and 
the  beneficiary  has  use  of  the  items  as  long  as  necessary.  The 
supplier  is  paid  a  monthly  rental  fee  for  15  months  of  continuous 
use  and  then  receives  a  maintenance  and  servicing  fee  every  6 
months  that  the  beneficiary  still  has  need  of  the  item.  In 
contrast,   for  items  requiring  frequent  servicing,  the  supplier 
receives  a  monthly  rental  fee  for  as  long  as  the  beneficiary 
needs  the  item.     For  example,  the  median  monthly  rental  rate  for 
a  ventilator  is  $723.     Ventilators  cost  suppliers  about  $3,500  to 
$5,000,  so  in  half  the  carrier  areas,  suppliers  may  recoup  their 
purchase  price  for  ventilators  in  8  months  or  less. 

The  Administration  proposes  to  limit  the  payments  for  items 
requiring  frequent  servicing  to  the  first  15  months  of 
continuous  rental  and  then  to  pay  a  periodic  servicing  fee  every 
6  months  thereafter  for  as  long  as  the  item  is  rented  to  a 
beneficiary.     The  thrust  of  this  proposal  is  reasonable  and 
consistent  with  our  earlier  suggestion  to  the  Congress. 


5See  "Procedure  For  Avoiding  Excessive  Rental  Payments  For 
Durable  Medical  Equipment  Under  Medicare  Should  Be  Modified", 
GAO/HRD-85-35,   July  30,  1985. 
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ADDITIONAL  ADMINISTRATION 
PROPOSALS 

The  Administration  made  two  other  proposals.     One  proposal 
would  reduce  the  maximum  amount  of  rental  payments  for  the  "Other 
DME"  category  from  150  to  120  percent  of  the  purchase  price  of 
those  items.     The  other  would  reduce  by  5  percent  the  fee 
schedule  amounts  for  oxygen  and  oxygen  equipment.     We  do  not  have 
enough  data  to  form  an  opinion  on  those  proposals. 

ADMINISTRATION  COST  SAVING 
ESTIMATES  ARE  NOT  OVERSTATED 

We  used  our  data  from  the  23  carriers  and  selected  high- 
volume  items  to  estimate  the  Medicare  savings  that  would  accrue 
if  the  Administration's  proposals  were  enacted.     Our  results  were 
consistent  with  the  Administration's  cost  savings  estimate,  and 
its  estimate  of  $240  million  does  not  appear  to  be  overstated. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  will  be 
happy  to  answer  any  questions  you  have. 
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Chairman  Stark.  Mr.  Gradison. 

Mr.  Gradison.  Thank  you,  Mr.  Chairman. 

I  would  welcome  your  comments  on  the  policies  which  are  now 
in  place  and  are  expected  to  be  phased  in  over  a  period  of  years  for  _ 
the  use  of  a  regional  rate.  I  noticed,  for  example,  and  I  am  picking 
this  at  random,  on  page  5,  the  monthly  rental  payment  for  a  hospi- 
tal bed  ranges  from  $45  in  one  State,  Oregon,  to  $129  in  another, 
western  New  York. 

It  seems  to  me  that  if  there  were  a  uniform  rate  folks  in  Oregon 
would  be  overpaid  and  the  folks  in  western  New  York  would  be  un- 
derpaid, or  may  assert  that  they  are.  What  is  your  feeling  on  the 
pros  and  cons  of  letting  the  current  law  gradually  phase  in  and  see 
how  it  works,  versus  changing  it  at  this  stage? 

Ms.  Shikt.es.  Well,  we  have  an  on-going  study  that  was  mandated 
in  OBRA  to  look  at  the  phasing  in  of  the  fee  schedules  and  going  to 
these  regional  schedules  and  we  have  not  completed  that  work. 

We  would  have  to  do  additional  analysis  to  look  at  that  issue. 

Basically  what  we  did  here  is,  we  ran  the  carrier  tapes  to  look  at 
the  variation  in  what  you  are  paying  for  items  now. 

Mr.  Gradison.  When  would  you  expect  to  have  these  recommen- 
dations for  us  with  regard  to  the  regional  versus  national  issue? 

Mr.  Dowdal.  We  expect  to  complete  that  work  by  the  end  of  the 
year.  On  the  specific  question  that  you  asked  about  the  process  con- 
tinued in  the  law,  we  should  have  some  information  on  that  in  that 
report.  If  that  process  goes  the  way  that  is  set  up  to  get  to  the  re- 
gional rates,  they  will  be  based  on  the  weighted  average  within  a 
region.  Thus,  within  a  region,  it  would  be  budget  neutral. 

There  is  a  cap  on  the  maximum  and  the  minimum  amounts  be- 
tween regions;  130  percent  is  the  maximum.  After  you  take  the  re- 
gional rates  and  average  them,  that  will  eliminate  some  of  the  var- 
iation in  a  region. 

We  would  not  expect  there  would  be  as  big  a  difference  between 
the  regional  rates  as  there  is  between  the  State-by-State  rates.  We 
would  not  anticipate  there  being  very  much  savings  from  going  to 
the  regional  rates  because  of  maximum  and  minimum  caps. 

Mr,  Gradison.  Do  I  understand  that  at  this  point  you  are  not 
recommending  a  move  to  a  national  rate  because  you  are  still 
studying  that  issue,  is  that  a  fair  statement? 

Ms.  Shikles.  We  are  still  studying  that  issue. 

Mr.  Gradison.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Cardin. 

Mr.  Cardin.  Thank  you,  Mr.  Chairman. 

Let  me  try  to  put  this  in  context  if  I  might.  The  Chair  in  his 
opening  comments  pointed  out  the  large  percentage  increase  in  du- 
rable medical  equipment  in  the  Medicare  budget. 

Some  of  that  is  not  too  surprising  considering  the  desire  for 
people  to  be  discharged  from  hospitals  and  to  be  cared  for  in  their 
home,  which  would  naturally  increase  the  volume  of  durable  medi- 
cal equipment.  It  seems  to  me  there  are  two  areas  where  you  can 
logically  try  to  control  the  costs. 

One  is  to  make  sure  that  the  equipment  is  medically  necessary 
and  to  establish  procedures  to  remove  the  abuse  of  medical  equip- 
ment being  prescribed  when  in  fact  it  is  not  necessary.  The  other  is 
to  deal  with  the  cost.  You  have  pointed  out  the  wide  variation  of 
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costs  around  this  country  which  certainly  is  a  matter  of  concern  to 
this  committee. 

Let  me  deal  with  costs.  You  point  out  that  you  are  supporting  a 
couple  of  the  administration's  recommendations.  I  want  to  talk 
about  the  cap.  It  seems  to  me  that  is  a  rather  crude  way  of  dealing 
with  the  problem  that  you  pointed  out.  We  should  be  looking  for  a 
way  of  defining  what  is  proper  the  reimbursed  cost  under  Medi- 
care. 

Could  you  give  a  little  more  explanation  as  to  the  alternative  sys- 
tems that  you  might  be  looking  at  other  than  a  cap  to  try  to  con- 
trol the  variations  among  the  different  providers  of  durable  medi- 
cal equipment. 

Ms.  Shikles.  We  have  not  specifically  looked  at  some  of  the  other 
ways  you  might  approach  the  issue.  I  know  this  committee  held  a 
hearing  looking  at  alternative  ways  that  might  get  at  the  issue 
that  you  are  talking  about. 

We  are  currently  doing  a  study  that  looks  at  what  would  happen 
if  you  went  to  the  regional  approach.  Therefore,  all  we  can  really 
say  today  is  looking  at  how  we  are  paying  for  the  items  in  the 
system  right  now,  there  are  tremendous  variations  that  really 
cannot  be  explained  by  costs  in  a  particular  area — sometimes  in 
many  areas  two  times  the  median.  I  can  really  only  address  that 
issue. 

Mr.  Cardin.  I  guess  my  concern  with  that  approach  is  that  since 
there  is  such  a  wide  variation,  just  imposing  a  cap  does  not  really 
address  the  underlying  problems  of  those  variations  which  should 
be  of  concern  to  this  committee  and  of  concern  generally. 

It  seems  to  me  we  should  be  looking  at  the  underlying  reasons 
for  those  variations. 

Ms.  Shikles.  I  think  those  are  important  questions  to  raise.  I 
think  that  the  variation  issue,  though,  has  something  to  do  with 
the  fact  that,  when  you  put  the  fee  schedule  in  place,  it  was  really 
based  on  historical  patterns  of  charges  in  particular  areas. 

You  have  a  large  number  of  items  which  went  into  the  fee  sched- 
ule computation  at  very  high  prices.  By  reducing  the  fee  schedule 
amounts  for  those  items,  I  do  not  think  it  would  affect  the  avail- 
ability of  the  product  for  the  beneficiaries. 

Mr.  Cardin.  I  still  think  we  should  be  looking  at  a  little  more 
sophisticated  way  to  deal  with  this.  Let  me  deal  if  I  might  with  the 
medical  necessity.  Has  GAO  done  any  work  as  to  whether  we  have 
a  proper  system  in  place  for  monitoring  whether  the  durable  medi- 
cal equipment  was  immediately  necessary? 

Mr.  Dowdal.  We  did  in  our  work  in  the  DME  area  a  number  of 
years  ago,  that  is  when  we  recommended  that  HCFA  improve  the 
system  for  determining  when  it  was  medically  necessary  to  have  an 
item  and  determining  how  long  a  patient  would  need  the  item  so 
the  carriers  could  make  a  purchase  or  rent  decision. 

After  that,  we  did  some  additional  work  and  we  ended  up  con- 
cluding that  Medicare  would  not  be  able  to  get  to  the  point  where 
it  could  tell  whether  it  should  rent  or  buy  an  item  and  the  medical 
necessity  issue  is  tied  in  with  that  same  issue. 

We  ended  up  concluding  that  a  rent/purchase  decision  system 
would  never  be  able  to  get  to  the  point  where  you  are  not  making 
excessive  payments  for  items  of  durable  medical  equipment. 
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Mr.  Cardin.  I  appreciate  that  because  I  think  the  question  of 
rental  versus  purchase  is  an  important  issue.  How  about  the  initial 
decision  on  need.  I  understand  there  are  certain  certifications  that 
are  required.  There  have  been  allegations  made  of  abuse  there. 

Do  we  have  a  system  that  is  capable  of  monitoring  whether  there 
is  an  abuse  on  the  prescription  of  medical  equipment? 

Mr.  Dowdal.  For  most  items  it  would  be  relatively  hard  to  do 
that  if  the  doctor  prescribes  it  as  necessary.  For  some  items  you 
can  look  at  the  medical  condition  of  the  patient,  for  example,  seat 
lift  chairs  are  only  authorized  for  a  couple  of  specific  kinds  of  ill- 
nesses. If  beneficiaries  did  not  have  those  conditions,  you  would  at 
least  think  the  carriers  could  control  it. 

In  the  past  few  years  there  has  been  a  lot  of  trouble  with  seat  lift 
chairs  too.  But  in  most  areas  you  don't  have  even  as  good  a  criteria 
to  use  as  with  seat  lift  chairs. 

Mr.  Cardin.  Have  you  looked  into  the  process  of  complaints  and 
whether  they  have  been  followed  through  by  the  inspector  general? 

Mr.  Dowdal.  The  inspector  general  has  done  quite  a  bit  of  work 
in  that  area  over  the  last  couple  of  years. 

Mr.  Cardin.  Thank  you. 

Chairman  Stark.  Mr.  Donnelly. 

Mr.  Donnelly.  Thank  you,  Mr.  Chairman. 

Thank  you  for  appearing  here  this  morning  and  for  your  testimo- 
ny. Let  me  ask  you  at  the  outset  since  I  have  spent  some  time  look- 
ing into  these  wide  variations  in  reimbursements,  do  you  have  any 
thoughts  on  setting  the  fee  through  a  competitive  bidding  process? 
It  seems  to  me  the  United  States  is  asking  the  rest  of  the  world  to 
base  their  economies  on  a  free  market  based  basis. 

Here  we  have  a  system  that  is  the  exact  opposite.  Do  you  have 
any  thoughts  on  it  or  do  you  see  any  pitfalls  if  in  fact  we  allowed 
the  marketplace  to  determine  what  the  fair  reimbursement  for 
either  the  purchase  or  rental  of  this  medical  equipment? 

Mr.  Dowdal.  We  have  looked  at  that  in  the  Medicaid  program. 
Specifically,  in  that  work  we  did  recommend  that  the  law  be 
changed  to  allow  the  States  to  seek  competitive  bids  and  in  fact  the 
law  was  changed.  For  Medicare  we  have  not  specifically  looked  at 
that. 

There  would  be  a  number  of  issues  that  you  would  have  to  ad- 
dress in  the  specific  way  you  went  about  authorizing  a  competitive 
bidding  program. 

Mr.  Donnelly.  What  are  the  issues  that  you  would  have  to  ad- 
dress? 

Mr.  Dowdal.  You  have  to  make  sure  there;  is  an  adequate 
number  of  suppliers  who  are  willing  to  give  the  items  at  the  price 
so  people  would  have  access  to  them  in  the  various  geographic 
areas  and  things  like  that. 

Overall,  I  assume  that  many  of  those  could  be  overcome,  or  most 
of  them. 

Mr.  Donnelly.  It  is  certainly  overcome  in  almost  every  other 
area  of  Government  economic  activity  where  we  purchase  things  or 
rent  things,  we  have  very  strict  competitive  bidding  laws. 

If  there  is  a  profit  to  be  made  it  seems  to  me  people  would  come 
forward  with  a  proposal  to  provide  those  services  at  a  reasonable 
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cost  to  the  Medicare  system  and  the  beneficiary  and  to  profit  for 
themselves. 

What  I  am  asking  is  the  entire  rationale  behind  which  we  reim- 
burse these  items.  It  seems  that  all  of  the  discussion  and  many  of 
the  proposals  have  been  to  tinker  around  the  edges  to  try  to  come 
up  with  a  fair  mechanism  which  would  factor  in  labor  costs,  and 
factor  in  different  regional  problems. 

The  reality  of  the  situation  is  that  the  market  forces  will  deter- 
mine them  in  a  competitive  bidding  situation.  Do  you  have  any 
comment  on  that? 

It  is  strange  to  hear  a  Democrat  from  Massachusetts  preaching 
like  this.  I  would  hope  that  my  good  friends  to  my  physical  left  and 
my  political  right  would  join  me  in  this  in  my  enthusiasm  for  a 
capitalistic  approach  to  this  problem. 

Mr.  Dowdal.  The  General  Accounting  Office  is  normally  in  favor 
of  doing  things  in  the  competitive  market,  proper  bidding  and  all 
that  kind  of  stuff.  As  I  said  I  am  sure  a  system  could  be  worked  out 
that  would  address  the  problems  that  could  arise  under  that  to 
make  sure  that  beneficiaries  still  had  adequate  access  to  those 
items  of  service  and  the  Government  would  be  getting  a  fair  price. 

Mr.  Donnelly.  It  could  be  done  on  a  regional  basis.  The  Federal 
bureaucracy  is  set  up  that  way.  I  live  in  region  1.  That  is  pretty 
much  of  a  self-contained  economic  unit  versus  maybe  the  west 
coast,  where  the  market  forces  would  work  themselves  out  differ- 
ently there.  If  you  look  at  the  first  page  of  your  testimony,  the  fee 
schedule  for  crutches  between  Richmond,  where  it  is  $20,  and  Balti- 
more, where  it  is  $72,  and  Washington,  D.C.,  where  it  is  $36,  I 
think  the  market  forces  could  solve  those  differences  very  quickly. 
Is  there  agreement  or  disagreement? 

Ms.  Shikles.  I  think  that  would  be  a  viable  approach  to  explore, 
really. 

Mr.  Donnelly.  How  much  are  labor  costs,  in  your  opinion,  a 
function  of  DME  prices? 

Mr.  Taylor.  In  connection  with  our  study  we  have  included 
about  a  dozen  suppliers  where  we  have  gone  and  looked  at  the  in- 
voice costs  and  other  elements  of  cost. 

Mr.  Donnelly.  Other  elements  being  labor? 

Mr.  Taylor.  Labor  and  other  overhead  items.  The  labor,  person- 
nel costs,  we  will  call  it,  that  is  the  way  we  have  it  broken  down,  at 
the  suppliers  that  we  have  visited  so  far  have  ranged  from  31  to  57 
percent  of  the  expenses,  that  means  the  invoice  cost  of  the  item. 

Mr.  Donnelly.  31  to  50  percent? 

Mr.  Taylor.  31  to  57  percent,  yes. 

Mr.  Donnelly.  Could  you  give  me  a  specific  example  of  a  high 
and  a  low  on  that?  Is  it  by  piece  of  equipment  itself? 

Mr.  Taylor.  No,  this  is  for  the  entire  company. 

Mr.  Donnelly.  That  is  an  average?  It  could  be  a  pair  of  crutches 
or  a  ventilator.  There  are  obviously  more  labor  costs  in  dealing 
with  a  ventilator. 

Is  the  GAO  going  to  make  a  recommendation  on  whether  or  not 
the  supplier  should  accept  assignment? 

Ms.  Shikles.  I  don't  think  we  take  that  approach  in  our  current 
work. 

Mr.  Dowdal.  It  is  not  a  specific  issue  we  are  addressing. 
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Chairman  Stark.  Do  you  have  any  problem  with  the  physicians 
having  an  ownership  interest  in  the  DME  suppliers? 

Mr.  Dowdal.  The  inspector  general  looked  at  that  specifically  a 
year  ago.  He  concluded  that  because  you  can  only  get  one  item,  you 
cannot  get  multiple  wheelchairs  and  multiple  hospital  beds  for  a 
patient,  there  was  less  concern  with  physician  ownership  of  DME 
suppliers  than  with  other  types  of  providers  like  laboratories. 

Ms.  Shikles.  I  think  they  found  it  to  be  very  low,  below  5  per- 
cent. 

Mr.  Donnelly.  The  suppliers  say  there  is  too  much  bureaucracy 
between  different  carrier  regions.  Is  that  a  valid  criticism? 

Ms.  Shikles.  We  are  not  looking  at  that  in  this  particular  study. 

Mr.  Donnelly.  I  think  they  have  some  valid  criticism  on  that 
point. 

Ms.  Shikles.  Actually  we  have  begun  a  study  looking  at  adminis- 
trative burden  and  costs  for  this  subcommittee.  But  we  have  just 
really  begun  the  initial  phase  of  it. 

Mr.  Donnelly.  I  hope  in  that  study  that  you  will  take  a  close 
look  at  some  of  those  criticisms.  On  page  5  of  your  testimony  you 
cite  the  example  of  a  lower  limb  prosthesis,  a  fee  schedule  that 
ranges  from  $1,700  in  New  Jersey  to  $4,154  in  Nevada  with  a  na- 
tional median  of  $2,739. 

One,  what  is  the  wholesale  cost  of  a  lower  limb  prosthesis? 

Mr.  Taylor.  We  don't  have  a  price  on  that.  This  is  simply  taken 
from  the  computer  tapes  that  the  carrier  had  and  was  the  basis  for 
their  computation  of  the  fee  schedule.  We  are  doing,  at  those  sup- 
pliers I  mentioned,  we  are  doing  some  work  and  some  of  these 
items  are  included  in  that  study  and  will  be  included  in  our  report 
later  on  this  year. 

But  for  that  particular  item,  I  do  not  have  the  supplier's  cost. 

Ms.  Shikles.  We  can  get  you  the  information. 

Mr.  Donnelly.  Can  you  get  me  the  information  on  the  wholesale 
purchase  price  of  that? 

Ms.  Shikles.  Yes,  we  can  get  that  information  for  you. 

[The  information  is  in  an  attachment  to  a  letter  beginning  at  p. 
21.] 

Mr.  Donnelly.  For  all  of  the  equipment  that  is  being  reim- 
bursed. If  it  is  available  it  seems  to  me  the  committee  should  have, 
as  it  looks  at  this  whole  issue,  exactly  what  the  suppliers  are  pur- 
chasing this  equipment  for.  We  certainly  have  access  to  the  data  in 
terms  of  what  rate  they  are  being  reimbursed  by  the  taxpayers  on 
a  rental  and  a  purchase  basis. 

I  want  to  see  what  the  profit  is.  If  you  are  saying  that  the  over- 
head factors  run  in  the  vicinity  of  31  to  57  percent — which  I  know 
may  well  be  the  case  as  an  individual  who  owned  a  small  busi- 
ness— I  want  to  see  what  the  profit  margins  built  into  this  industry 
are. 

Mr.  Dowdal.  Information  on  what  the  suppliers  paid  for  it  is  not 
readily  available.  We  have  it  on  some  items.  The  VA  purchases 
most  of  these  items  itself.  I  am  sure  we  can  find  what  VA  is  paying 
for  them. 

Mr.  Donnelly.  It  seems  to  me  before  we  make — to  make  a  good 
analysis  or  recommendation  to  the  full  committee  about  how  we 
handle  the  entire  reimbursement  of  this  system  what  we  ought  to 
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know  exactly  what  the  base  cost  is  for  the  people  who  supply  this 
equipment  and  what  is  a  fair  profit  margin  and  fair  reimburse- 
ment. Would  that  be  possible  to  get  for  the  subcommittee?  That  in- 
formation could  come  from  the  VA,  correct? 

Ms.  Shikles.  And  the  data  that  we  have  on  selected  items. 

Mr.  Donnelly.  Does  the  VA,  to  your  knowledge,  competitively 
bid  the  purchase  of  these  types  of  equipment? 

Mr.  Dowdal.  I  know  they  do  on  some  of  them,  for  ones  where 
they  buy  a  substantial  amount. 

Mr.  Donnelly.  I  would  suspect  hospital  beds,  crutches,  wheel- 
chairs, things  like  that.  A  prosthesis  probably  not. 

Mr.  Dowdal.  The  VA  has  a  program  where  they  give  durable 
medical  equipment  to  veterans  for  use  in  their  homes.  So  the  items 
would  be  provided  under  that  program. 

Mr.  Donnelly.  How  long  would  it  take  you  to  provide  us  that 
list? 

Mr.  Dowdal.  Just  getting  the  list  would  not  take  too  long. 

Mr.  Donnelly.  Can  we  get  it  prior  to  the  committee  making 
some  policy  determinations  of  where  to  go  in  this  area,  within  the 
next  30  days? 

Ms.  Shikles.  We  will  get  you  that  information. 

Mr.  Donnelly.  You  will  get  us  that  within  the  next  30  days? 

Ms.  Shikles.  Yes,  we  will. 

Mr.  Donnelly.  Let  me  just  ask  you  one  final  question.  As  you 
know  the  administration  has  recommended  some  sort  of  demon- 
stration project  in  terms  of  competitive  bidding,  a  small  demonstra- 
tion project.  From  your  experience  in  analyzing  these  types  of  Gov- 
ernment programs  and  others,  how  small  or  how  large  should  a 
competitive  bidding  demonstration  project  be  to  give  us  a  good  sta- 
tistical analysis  of  a  retrofit  of  the  system  to  market  forces  and  a 
good  basis  on  which  to  make  a  decision? 

Can  you  give  that  to  me  off  the  top  of  your  head  or  can  you  give 
some  recommendations?  It  seems  to  me  if  we  competitive  bid  in  a 
short  time  in  a  very  small  area  we  are  not  going  to  have  good  data 
on  which  to  base  what  I  think  would  be  a  fundamental  change  in 
the  way  we  not  only  do  this  but  other  things  in  the  Medicare 
system. 

As  analysts,  do  you  have  any  recommendations  to  make  to  the 
committee  if  we  go  forward  with  that  type  of  recommendation? 

Ms.  Shikles.  I  would  think  that  you  would  want  to  make  sure 
the  demonstrations  were  geographically  dispersed  so  you  would 
have  some  confidence  that  you  have  rural,  urban,  east  coast,  high 
coast  areas,  where  you  might  address  certain  transportation  issues. 
You  would  want  a  large  enough  population  base  and  enough  diver- 
sity in  the  types  of  items  so  when  you  reported  the  findings,  the 
committee  would  have  confidence  on  how  to  proceed. 

I  don't  think  it  could  be  a  small  demonstration.  I  don't  think 
that  would  be  of  any  help  to  you. 

Mr.  Donnelly.  Let  me  leave  it  at  that.  In  terms  of  the  issue  of 
labor  costs,  it  seems  to  me  that  you  would  have  to  differentiate  be- 
tween types  of  equipment  that  are  labor  intensive  and  those  that 
are  like  the  hospital  bed  where  the  labor  involved  is  the  delivering 
of  the  bed  and  setting  it  up  and  plugging  the  plug  versus  the  venti- 


20 


lator  or  fitting  a  prosthesis  and  checking  in  on  an  ongoing  basis  to 
make  sure  the  equipment  if  operating. 

Ms.  Shikles.  Absolutely.  That  is  why  I  think  you  would  want  to 
look  carefully  at  the  demonstrations  planned,  to  be  sure  you  will 
get  good  information  on  the  products  and  services  provided. 

Mr.  Donnelly.  If  you  could  get  us  the  figures  of  what  another 
Government  agency  is  paying  for  this  equipment  through  a  com- 
petitive bidding  process,  you  will  have  done  yeoman's  work  for  this 
committee  and  you  will  give  us  a  good  basis  on  which  to  proceed. 

Thank  you. 

Chairman  Stark.  Mr.  Coyne. 

Mr.  Coyne.  Thank  you,  Mr.  Chairman.  I  would  like  to  follow  up 
on  Mr.  Cardin's  question  about  the  physician  certification  process 
of  the  need  for  DME's.  I  understand  that  both  you  and  the  inspec- 
tor general  have  done  work  in  the  area  of  the  certification  process. 

Mr.  Dowdal.  Yes,  we  have  in  the  past  done  work  in  that  area. 

Mr.  Coyne.  Is  there  any  implication  that  physicians  overpre- 
scribe  DME? 

Mr.  Dowdal.  We  did  not  come  up  with  a  lot  in  that  area.  The 
inspector  general  did  with  the  work  on  seat  lift  chairs. 

Ms.  Shikles.  We  have  a  report  on  oxygen  that  found  over  utiliza- 
tion. 

Mr.  Coyne.  Are  there  any  sanction  or  penalties  for  over  certifica- 
tion that  you  know  of? 

Mr.  Dowdal.  If  you  could  prove  a  pattern  that  was  abusive,  you 
could  have  a  civil  monetary  penalty  against  the  physician.  You 
would  have  to  show  a  pattern  over  a  period  of  time. 

Mr.  Coyne.  Is  there  any  experience  in  cases  like  that. 

Mr.  Dowdal.  I  am  not  aware  of  any.  If  the  carriers  determined 
that  an  item  was  unnecessary,  then  the  supplier  would  not  get  paid 
any  more. 

Mr.  Coyne.  On  another  subject,  last  year  this  subcommittee 
passed  a  reconciliation  package  that  included  a  rebasing  of  the 
rental  cap  category  submitted  to  allowed  charges.  At  that  time,  it 
was  argued  that  the  data  on  allowed  charges  was  extremely  unreli- 
able. Could  you  comment  on  the  reliability  of  the  data  available  to 
the  carriers  for  computing  a  rental  cap  and  other  fee  schedules. 

Ms.  Shikles.  We  looked  at  that  and  felt  now,  because  we  found 
that  there  were  sufficient  data  so  that  you  could  do  those  computa- 
tions, you  could  proceed. 

We  are  recommending  that  you  proceed  with  the  rebasing. 

Mr.  Coyne.  You  don't  find  that  to  be  a  problem? 

Ms.  Shikles.  No,  we  don't. 

Mr.  Dowdal.  No  matter  which  base  we  looked  at,  all  the  analy- 
ses showed  that  Medicare  is  paying  more  today  than  it  would  have 
paid  if  it  would  have  kept  the  old  system  for  those  items,  even  if 
you  took  the  old  rental  rate  and  used  that,  it  would  have  still  been 
lower. 

Mr.  Coyne.  Thank  you. 

Mr.  Levin.  Just  a  quick  question.  Do  you  know  what  they  do  in 
reimbursement  in  these  areas  in  Canada? 

Ms.  Shikles.  No,  I  don't.  I  could  get  that  information  for  you,  but 
I  don't  know  it. 

[The  following  was  subsequently  received:] 
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United  States 

General  Accounting  Office 

Washington,  D.C.  20648 

Human  Resources  Division 


June  26,  1990 

The  Honorable  Fortney  H .   (Pete)  Stark 
Chairman,  Subcommittee  on  Health 
Committee  on  Ways  and  Means 
House  of  Representatives 

Dear  Mr.  Chairman: 

At  a  hearing  before  the  Subcommittee  on  May  22,   1990,  we  agreed 
to  obtain  information  in  response  to  several  questions  raised 
by  Subcommittee  Members. 

One  question  concerned  an  example  cited  in  our  testimony.  We 
said  that  the  median  monthly  rental  rate  for  a  ventilator  is 
$723  and  that  ventilators  cost  suppliers  about  $3,500  to 
$5,000.     Thus,  in  half  the  Medicare  carrier  areas,  suppliers 
may  recoup  their  purchase  price  for  ventilators  in  8  months  or 
less.     Mr.  Donnelly  asked  what  the  useful  life  of  a  ventilator 
is.     According  to  durable  medical  equipment  (DME)  suppliers  we 
visited,  a  ventilator  has  an  expected  useful  life  of  4  years, 
or  48  months. 1 

Mr.  Coyne  asked  how  the  health  care  program  in  Canada  pays  for 
DME  for  its  beneficiaries.     The  Canadian  system  is  based  on 
programs  established  by  the  provinces,  so  there  is  no  single 
method  used  throughout  the  country.     We  contacted  the  office  in 
the  Ontario  Ministry  of  Health  responsible  for  administering 
that  province's  program.     An  official  in  that  office  provided 
descriptive  literature  on  the  program  in  Ontario  and  a 
comparison  with  other  provinces. 

In  Ontario,  the  health  program  purchases  or  rents  items  for 
beneficiaries  depending  upon  the  type  of  item  and  expected 
length  of  use.     Purchased  items  become  the  property  of  the 
beneficiary.     In  contrast,  the  Ontario  official  told  us  that 
the  province  of  Alberta  purchases  items  and  loans  them  to  its 
beneficiaries. 

The  Ontario  program  has  a  pricing  mechanism  that  is  essentially 
a  fee  schedule.     Each  year  the  province  establishes  an  approved 


i-This  estimate  of  useful  life  was  obtained  from  one  DME 
supplier.     We  discussed  estimates  of  useful  life  with  other 
suppliers  we  visited,  and  they  generally  agreed  with  those 
obtained  from  this  source. 
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price  for  each  item  included  in  its  program.     The  approved 
price  is  established  in  one  of  two  ways: 

—  For  items  that  Canadian  DME  suppliers  obtain  through 
Canadian  distributors,  the  suppliers  are  allowed  a  standard 
33  1/3  percent  mark-up  above  cost.     Canadian  distributors 
provide  their  wholesale  price  lists  to  the  Ministry  of 
Health  for  use  in  establishing  this  approved  price. 

—  For  items  that  Canadian  DME  suppliers  obtain  directly  from 
manufacturers,  the  approved  price  is  a  percentage  discount 
from  the  manufacturer's  suggested  retail  price.  The 
discount  varies  from  one  item  to  another.     For  example,  the 
Ontario  official  told   us  that  the  discount  for  standard 
wheelchairs  is  20  percent,  and  the  discount  for  electric- 
powered  wheelchairs  is  7  percent. 

Suppliers  may  not  charge  more  than  the  approved  price.  The 
Ministry  of  Health  pays  75  percent  of  the  approved  price  of  an 
item.     The  beneficiary  must  pay  the  remaining  25  percent, 
although  beneficiaries  may  purchase  private  insurance  to  cover 
this  coinsurance. 

The  eligibility  criteria  for  certain  items  under  Canadian 
provincial  programs  are  different  from  criteria  used  in  the 
Medicare  program.     For  example,  in  Ontario  wheelchairs  are 
covered  for  persons  who  are  expected  to  need  them  for  more  than 
6  months.     In  Manitoba,  canes  are  covered  for  persons  who  are 
expected  to  need  them  for  3  or  more  months.     By  contrast,  the 
Medicare  program  will  cover  these  items  without  a  minimum 
expected  use  period. 

Mr.  Donnelly  also  asked  if  we  could  provide  information  on  the 
cost  to  suppliers  of  DME  items.     We  agreed  to  provide 
information  on  the  amount  the  Department  of  Veterans  Affairs 
(VA)   pays  when  it  purchases  DME. 

The  VA  purchases  DME  under  three  general  approaches: 

—  Central  purchases  for  the  VA  supply  depots.     Under  this 
approach,  the  VA  buys  from  manufacturers  in  bulk,  stores  the 
items  in  one  of  its  three  supply  depots,  and  sells  the  items 
^to  government  users,  which  include  hospitals  and  medical 
centers  operated  by  VA  or  other  government  agencies.     The  VA 
adds  a  carrying  charge  to  its  purchase  price  to  defray  some 
of  its  costs  of  operating  this  portion  of  its  supply 
program.     The  VA  also  contracts  through  a  central  purchasing 
office  for  prosthetic  devices.     VA  facilities  are  required 
to  use  the  VA  supply  depots  as  their  first  source  of 
procurement  for  items  stocked  in  them. 
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—  The  federal  supply  schedules.     VA  is  the  designated 
contracting  office  for  medical  supplies  for  the  federal 
supply  schedules,  and  these  supply  schedule  contracts  are 
negotiated  by  a  central  purchasing  office  within  the  VA. 
Suppliers  who  are  awarded  contracts  under  this  program 
provide  schedules  of  prices,  which  may  be  special  discount 
prices  listed  in  a  catalog  or  percentage  discounts  from  the 
company's  regular  catalog  prices.     Under  these  federal 
supply  schedule  contracts,  suppliers  are  supposed  to  offer 
items  to  the  government  on  terms  at  least  as  favorable  as 
those  offered  to  the  supplier's  most  favored  customer.  VA 
facilities  must  order  supplies  from  the  federal  supply 
schedules  for  items  not  stocked  in  the  VA  supply  depot,  and 
other  federal  and  non-federal  government  agencies  may  also 
order  supplies  from  the  federal  supply  schedules. 

—  Local  beneficiary  service  contracts.     The  VA  operates  172 
hospitals  and  medical  centers  around  the  country.  These 
facilities  contract  with  local  DME  suppliers  to  provide 
beneficiary  services  in  their  area.     For  example,  if  a 
veteran  needs  in-home  respiratory  services,  the  local  VA 
facility  can  have  a  contract  with  a  DME  supplier  to  provide 
the  service.     Also,  these  local  contractors  would  pick-up 
bulky  items,  such  as  hospital  beds,  deliver  and  set  them  up 
in  the  beneficiary's  home,  and  remove  them  when  the  items 
are  no  longer  needed. 

The  enclosures  to  this  letter  compare  typical  prices  of  some 
common  items  of  DME  available  under  VA  sources  with  the  median 
of  the  Medicare  fee  schedules  for  the  same  or  similar  items. 2 
We  chose  the  median  of  the  Medicare  fee  schedules  because  the 
proposal  before  the  Subcommittee  at  the  time  of  our  testimony 
would  cap  Medicare's  carrier-based  fee  schedules  at  that  level. 

Enclosure  I  compares  prices  for  items  that,  under  the  fee 
schedule,  Medicare  only  pays  an  amount  up  to  its  allowed 
purchase  price;  that  is,  inexpensive  and  routinely  purchased 
items  and  prosthetic  devices.     Many  of  these  same  items  are 
also  purchased  by  VA  facilities.     The  highest  amount  VA  would 
pay  for  an  item  was  lower  than  the  median  Medicare  fee  schedule 
for  six  of  the  seven  items  in  the  category  of  inexpensive  and 
routinely  purchased  DME.     For  the  seventh  item,  models  were 
available  from  the  federal  supply  schedule  at  costs  below  the 
median  Medicare  fee  schedule.     For  prosthetic  devices,  the  VA 
contracts  with  about  600  local  suppliers  throughout  the 


2Prices  shown  for  items  obtained  from  the  federal  supply 
schedules  are  for  suppliers  where  we  could  readily  determine 
that  the  listed  item's  nomenclature  was  the  same  as  or  similar 
to  Medicare's  nomenclature.     Other  suppliers  may  also  offer 
similar  items. 
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country.     For  the  prosthetic  items  listed  in  enclosure  I,  the 
range  of  VA  prices  shown  are  the  lowest  bid  received  in  the 
current  round  of  negotiations  and  the  highest  bid  the  agency 
accepted . 

Enclosure  II  compares  prices  for  items  that  Medicare  rents  and 
VA  purchases.     In  this  enclosure,  we  compare  the  monthly 
Medicare  rental  amount  with  VA's  purchase  prices  for  the  same 
or  similar  items.     For  items  in  the  category  "Other  DME" ,  the 
rental  period  needed  at  the  median  Medicare  fee  schedule  amount 
to  recoup  VA's  purchase  price  ranged  from  2  to  25  months.3  The 
estimated  useful  life  of  these  items  ranged  from  30  to  60 
months.     For  items  that  need  frequent  and  substantial 
servicing,  the  rental  period  needed  to  recoup  VA's  purchase 
price  ranged  from  4  to  14  months.4    The  estimated  useful  life 
of  items  in  this  category  ranged  from  36  to  48  months. 

We  also  compared  the  monthly  rental  costs  for  an  oxygen 
concentrator  with  back-up  system  paid  by  the  Medicare  program 
and  a  VA  medical  center  in  the  same  state  for  September  1988 
(before  the  Medicare  DME  fee  schedule  was  implemented).  The 
DME  supplier  was  renting  the  concentrator  to  Medicare  for  $330 
per  month.     By  contrast,  the  VA  medical  center  had  contracted 
with  another  local  supplier  to  provide  the  equipment  for  $55.25 
per  month.     Both  monthly  rental  amounts  included  delivery,  set- 
up, training  in  its  use,  servicing  of  the  equipment,  and  pick- 
up after  it  was  no  longer  needed.     The  VA  contract  also 
includes  accessories  and  all  expendable  supplies  and  requires 
the  supplier  to  provide  a  credentialed  technician  or  therapist 
to  visit  the  beneficiary  at  least  once  a  month  to  assess  the 
beneficiary's  status,  provide  on-going  education,  assess  the 
equipment  and  supplies,  and  submit  a  monthly  report.     The  most 
recent  VA  contract  raised  the  monthly  rental  to  $80.00 
beginning  October  1,   1989,  with  an  option  to  extend  the 
contract  at  the  same  rate  through  September  30,   1993.     A  local 
VA  official  told  us  that  before  the  contract  at  $55.25  a  month 
was  negotiated,  VA  paid  about  $200  a  month  to  rent  a 
concentrator.     The  Medicare  fee  schedule  rate  in  this  state 
during  1989  was  about  $285  a  month. 

The  VA  center  had  a  separate  contract  for  delivery,  set-up, 
training,  pick-up,  and  servicing  of  DME  items  other  than  oxygen 
equipment.    This  contract  allowed  a  labor  charge  of  $28.50  per 
hour  for  any  necessary  repairs  to  DME,  including  oxygen 
equipment.     Repair  parts  are  provided  by  the  VA. 

If  you  or  other  Members  of  the  Subcommittee  have  any  additional 
questions,  please  call  me  on  (202)  275-5451. 

Sincerely  yours, 


Director,  Health  Financing 
and  Policy  Issues 


3For  items  in  this  category,  Medicare  will  pay  the  monthly 
rental  for  up  to  15  months  and  beginning  with  the  22nd  month  of 
continuous  use  Medicare  will  pay  a  maintenance  and  servicing 
fee  every  6  months  for  as  long  as  the  beneficiary  has  a 
continuing  need  of  the  item. 


4For  items  in  this  category,  Medicare  will  pay  the  monthly 
rental  amount  for  as  long  as  the  beneficiary  needs  the  item. 
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Mr.  Levin.  Would  you  do  that? 

Ms.  Shikles.  Yes.  ^  > 

Mr.  Levin.  Do  you  have  any  hunches  as  to  these  tremendous 
variations?  Maybe  you  have  gone  over  this  earlier.  What  do  you 
think  you  are  going  to  find  out? 

Ms.  Shikles.  Well,  the  fact  is  that  when  the  fee  schedules  were 
put  in  place,  they  were  based  on  historical  data.  Those  are  just  par- 
ticular pricing  patterns  in  certain  areas  for  specific  items.  It  is  not 
necessarily  linked  to  cost  of  purchasing  the  item  or  the  labor  cost, 
the  service  cost. 

There  is  no  rationality  in  the  system. 

Mr.  Dowdal.  It  is  based  what  people  were  charging  25  years  ago 
inflated  over  time. 

Mr.  Levin.  It  could  be  affected  by  competition  or  the  lack  of  it  in 
particular  areas,  right? 

Ms.  Shikles.  That  is  correct. 

Mr.  Levin.  And  how  are  you  going  to  resolve  that  except  by  a 
national  fee  schedule  with  perhaps  some  regional  cost  variation? 
For  some  of  these  items  it  is  hard  to  see  it  would  be,  like  a  pair  of 
crutches.  It  is  going  to  be  hard  to  say  there  should  be  a  differentia- 
tion between  Michigan  and  Arizona,  right? 

Ms.  Shikles.  That  is  correct.  One  approach  is  to  go  at  least  with 
a  median  cap.  Then  you  get  rid  of  some  of  the  extreme  variations 
on  the  high  end. 

Mr.  Levin.  Essentially  you  kind  of  impose  a  competition  on  a  na- 
tional basis  rationale;  no? 
Ms.  Shikles.  Yes. 

Mr.  Levin.  Thank  you,  Mr.  Chairman. 

Mr.  Donnelly.  If  I  could  just  ask  some  more  questions  because  I 
was  interested  in  one  of  your  responses  to  Mr.  Levin's  question. 
Would  you  agree  with  this  statement  that  the  present  reimburse- 
ment scheme  is  not  based  on  fact,  but  it  is  based  on  traditionally 
what  we  have  reimbursed  these  items  at? 

Ms.  Shikles.  That  is  correct. 

Mr.  Donnelly.  That  is  correct.  It  is  an  artificially  priced  struc- 
ture because  clearly  the  people  that  make  the  equipment  or  rent  it 
and  then  sell  it  to  the  Government  know  exactly  what  the  fee  is  in 
their  region. 

So  the  fee  determines  the  profit  margins  all  the  way  up  the  line? 
Would  that  be  a  correct  statement? 
Ms.  Shikles.  Yes. 

Mr.  Donnelly.  Now,  in  the  private  sector  the  cost  of  a  good  is 
determined  by  what? 

Ms.  Shikles.  Whether  they  have  to  purchase  it  from  the  manu- 
facturer making  the  product. 

Mr.  Donnelly.  What  market,  the  price  that  the  market  will 
bear;  correct? 

Ms.  Shikles.  Right. 

Mr.  Donnelly.  This  is  a  system  that  is  not  based  on  the  price 
that  the  market  will  bear;  correct? 
Ms.  Shikles.  That  is  correct. 

Mr.  Dowdal.  It  basically  is  based  on  what  people  were  charging 
way  back  when  before  there  was  Medicare.  When  a  new  item 
comes  on  the  market,  what  they  start  charging  for  it  then  becomes 
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the  base.  That  is  the  way  Medicare  determined  how  much  it  would 
pay.  That,  doesn't  mean  it  is  a  competitive  market  by  any  stretch  of 
the  imagination. 

Mr.  Donnelly.  It  is  Medicare  that  determines  the  market? 

Mr.  Dowdal.  For  these  items  in  many  cases,  Medicare  is  the  pri- 
mary purchaser  of  those  kinds  of  items. 

Mr.  Donnelly.  Let  me  ask  you  one  other  question.  Have  you  in 
your  studies  looked  at  the  reimbursement  that  private  insurance 
carriers  have  compared  to  the  level  at  which  Medicare  reimburses? 

Mr.  Dowdal.  Most  insurers  use  the  same  methodology,  yes. 

Mr.  Donnelly.  They  use  our  methodology? 

Mr.  Dowdal.  Right. 

Mr.  Donnelly.  Thank  you.  They  do  not  use  a  market-based 
basis?  They  use  our  methodology? 
Mr.  Dowdal.  Same  methodology. 

Chairman  Stark.  I  want  to  thank  the  panel  very  much.  As 
usual,  you  testimony  has  been  enlightening  and  helpful  and  we 
look  forward  to  seeing  you  again  as  we  wind  through  this  budget 
process. 

Thank  you. 

Chairman  Stark.  Our  next  panel  includes  three  witnesses  repre- 
senting durable  medical  equipment  suppliers  and  providers  and  the 
clinical  laboratories.  We  are  pleased  to  welcome  Jeremy  Jones,  the 
president  of  Homedco,  representing  the  National  Association  of 
Medical  Equipment  Suppliers,  and  the  Health  Industry  Distribu- 
tors Association,  Jacqueline  Birmingham,  president  of  the  Ameri- 
can Association  for  Continuity  of  Care  and  Ms.  Hope  Foster,  gener- 
al counsel  of  the  American  Clinical  Laboratory  Association. 

I  want  to  welcome  the  witnesses  to  the  committee.  Your  entire 
statement  will  appear  in  the  record  in  its  entirety.  Please  summa- 
rize your  oral  statements  in  5  minutes. 

Mr.  Jones,  you  are  first  on  the  list.  Why  don't  you  proceed  in  any 
way  you  would  like? 

STATEMENT  OF  JEREMY  M.  JONES,  MEMBER,  BOARD  OF  DIREC- 
TORS, NATIONAL  ASSOCIATION  OF  MEDICAL  EQUIPMENT  SUP- 
PLIERS AND  HEALTH  INDUSTRY  DISTRIBUTORS  ASSOCIATION, 
AND  PRESIDENT  AND  CHIEF  EXECUTIVE  OFFICER,  HOMEDCO, 
INC. 

Mr.  Jones.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  pleased  to  be  here  today.  I  am  delighted 
that  your  subcommittee  has  called  this  hearing.  Our  industry  is 
very  appreciative  of  the  time  that  you  have  taken  over  the  last  few 
months  in  beginning  to  understand  more  about  the  durable  medi- 
cal equipment  industry. 

My  name  is  Jeremy  Jones.  I  am  president  of  Homedco.  We  are  a 
$190  million  provider  of  home  medical  equipment.  We  are  also  in 
the  respiratory  and  the  home  infusion  business.  We  are  proud  to  be 
the  first  company  to  have  passed  the  joint  commission  accredita- 
tion (JCAHO)  program  in  the  home  care  industry  in  1988. 

I  am  representing  the  National  Association  of  Medical  Equip- 
ment Suppliers  and  the  Health  Industry  Distributors  Association 
whose  members  consist  of  2,000  to  3,000  suppliers  of  home  medical 
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equipment.  Included  in  our  membership  are  also  hospitals  and  vis- 
iting nurses  associations  and  other  health  care  providers  that  have 
a  vested  interest  in  the  providing  of  durable  medical  equipment  in 
their  marketplaces. 

Our  members  generally  solicit  and  market  to  physicians,  dis- 
charge planning  departments,  and  acute  hospitals  and  managed 
care  organizations.  Virtually  all  of  the  services  that  we  supply  are 
authorized  by  a  physician's  prescription.  In  general  we  sell  to  pa- 
tients directly.  We  are  pleased  to  be  able  to  respond  to  the  adminis- 
tration's fiscal  year  1991  budget  proposals. 

The  administration  seems  to  believe  the  HME  industry  is  a 
growth  industry.  Indeed  it  is  because  most  of  the  incentives  in  the 
health  care  system  today  encourage  the  growth  of  the  home 
market.  DRG's  force  patients  out  of  hospitals.  The  long-term  care 
or  the  nursing  home  industry  has  a  95-percent  occupancy  rate,  so 
the  majority  of  patients  need  to  be  taken  care  of  in  the  home. 

I  recently  did  work  for  Congressman  Donnelly's  office  in  trying 
to  determine  whether  the  growth  of  the  HME  industry  was  in  de- 
mographics or  was  in  price.  In  calculating  10  operating  districts  of 
Homedco,  I  was  able  to  determine  the  average  reimbursement  for 
durable  medical  equipment  services  in  10  markets  declined  12  per- 
cent over  the  last  24  months  on  a  per  patient  basis. 

The  home  medical  equipment  industry  has  received  only  one  CPI 
update  in  the  last  7  years.  That  update  was  1.7  percent  in  1987.  I 
would  suggest  to  you  that  the  growth  in  reimbursement  for  home 
medical  equipment  is  due  to  demographics,  not  price.  From  the  in- 
dustry's perspective,  we  represent  2  percent  of  Medicare  expendi- 
tures. The  administration  has  requested  that  we  absorb  6  percent 
of  Medicare  cuts  in  the  coming  fiscal  year. 

The  industry  has  recently  contacted  with  Bob  Rubin  of  Lewin/ 
ICF  in  Washington  and  asked  them  to  do  an  analysis  of  the  six- 
point  plan  as  a  reimbursement  strategy  and  also  the  administra- 
tion's proposals  for  the  coming  year. 

The  six-point  plan  per  Lewin  saved  the  Federal  Government  in 
1989  and  1990,  $212  million.  The  CBO  estimate  was  $140  million, 
which  is  approximately  a  50  percent  variant.  Our  industry  is  will- 
ing to  contribute  on  an  ongoing  basis  to  the  deficit  reduction  area, 
but  we  would  like  to  be  recognized  as  a  health  care  supplier  that 
has  in  fact  contributed  to  the  deficit  reduction  area  on  an  ongoing 
basis. 

We  would  like  the  cuts  to  our  industry  to  be  proportional  in  the 
coming  year  to  the  2  percent  of  the  Medicare  expenditures  which 
we  represent.  We  hope  to  have  a  CPI  update  in  1991  for  the  first 
time  in  a  number  of  years. 

Before  talking  about  the  administration's  proposals,  I  would  like 
to  talk  a  little  bit  about  the  six-point  plan  which  was  passed  in 
1987.  As  most  of  you  know  from  some  of  the  discussion  that  you 
had  with  the  General  Accounting  Office,  the  six-point  plan  calls  for 
regional  pricing  to  be  phased  in  in  1991  and  1992. 

The  important  thing  to  remember  about  the  regional  pricing 
structure  is  that  it  does  have  national  floors  and  ceilings.  Those 
rates  collapse  over  a  period  of  2  years  and  are  reduced  dramatical- 
ly to  around  a  national  median  range.  According  to  the  prelimi- 
nary data  from  the  Lewin  study,  the  six-point  plan  will  save  $186 
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million  in  fiscal  year  1991  compared  to  the  CBO  estimate  of  $125. 
That  escalates  to  $210  in  1992  and  $236  million  in  1993.  In  all  cases 
the  six-point  plan  projected  rates  by  Lewin  are  substantially  great- 
er than  those  projected  by  CBO. 

CBO  has  projected  for  the  administration's  DME  proposal  that  it 
will  save  $310  million  next  year.  That  is  16.1  percent  of  the  base. 
The  Lewin  report  suggests  that  the  actual  savings  under  the  ad- 
ministration's proposal  will  be  $486  million  or  25  percent  of  the 
base  rate  currently  being  spent  for  durable  medical  equipment. 

I  guess  I  consider  that  severe  and  I  hope  other  people  on  the  sub- 
committee do  as  well. 

With  regards  to  the  specific  proposals,  national  rates  have  been 
proposed.  We  believe  this  industry  is  a  local  business  driven  by 
local  costs.  It  is  a  labor  intensive  business  where  the  single  largest 
expense  is  in  wages.  Within  Homedco,  60  percent  of  our  operating 
expenses  go  into  wages  and  benefits.  Our  insurance  rates  vary  from 
market  to  market.  In  the  States  of  Massachusetts  and  New  York,  it 
costs  exactly  twice  what  it  would  in  the  State  of  Missouri  to  insure 
and  put  an  automobile  on  the  road.  Workmen's  compensation  rates 
vary  from  Pennsylvania,  $2.22  per  $100  for  driver  technicians  to 
$6.38  per  $100  in  Ohio  and  $8.13  in  California.  We  are  highly  regu- 
lated at  the  local  level.  In  the  State  of  Washington  we  pay  7  per- 
cent sales  tax  on  home  medical  equipment  service. 

We  are  being  licensed  in  the  States  of  Ohio,  Texas  and  conceiv- 
ably in  California  where  there  are  laws  pending  which  will  require 
us  to  have  licensed  clinicians  interface  with  home  care  patients  on 
a  regular  basis  for  certain  types  of  therapies.  The  administration 
has  also  proposed  to  modify  the  fee  schedules.  The  fee  schedules 
were  calculated  using  1985  and  1986  HCFA  data.  The  HME  busi- 
ness is  a  capital  intensive  business.  It  takes  a  great  deal  of  money 
to  finance  accounts  receivable  that  traditionally  run  in  excess  of  90 
days. 

We  are  always  being  asked  to  invest  in  new  equipment  to  take 
care  of  an  increasing  beneficiary  population.  If  the  fee  schedules 
are  modified,  we  will  be  forced  to  continue  to  use  equipment  that 
today  is  becoming  highly  depreciated  and  over  a  period  of  time  we 
will  definitely  be  reducing  options  to  various  patients. 

It  is  also  important  to  note  that  under  the  six-point  plan  home 
medical  equipment  suppliers  are  obligated  to  take  on  the  liability 
of  providing  service  to  patients  that  have  extensive  long-term  medi- 
cal necessity.  If  equipment  is  lost,  stolen  or  abused,  the  home  care 
provider  is  obligated  to  replace  the  equipment  at  no  cost.  The  li- 
ability on  an  ongoing  basis  for  this  provision  of  the  six-point  plan 
still  remains  unknown. 

The  financial  surveys  of  our  industry  show  that  the  return  on  in- 
vestment is  below  10  percent.  Our  operating  earnings  have  de- 
clined 60  percent  over  the  past  5  years.  One  of  the  most  trying  and 
biggest  difficulties  we  have  in  our  industry  today  is  generating  cap- 
ital to  continue  to  finance  the  growth  of  our  industry. 

The  third  administration  proposal  is  to  reduce  oxygen  by  an  ad- 
ditional 5  percent.  The  six-point  plan  called  for  an  oxygen  method- 
ology change  in  June  of  1989.  The  CBO  study  indicated  that  the 
Government  would  save  $30  million  on  oxygen  reimbursement, 
which  was  intended  to  be  5  percent.  The  Lewin  preliminary  infor- 
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mation  reports  that  the  Government  actually  saved  $114  million  in 
1989,  by  a  20-percent  reduction  in  oxygen  rates  across  the  United 
States. 

In  March  of  1990  a  leading  group  of  pulmonologists  came  togeth- 
er to  make  recommendations  to  HCFA  with  regard  to  oxygen  reim- 
bursement. One  of  the  major  components  of  their  report  was  that 
modality  neutral,  a  strategy  of  the  six-point  program,  is  not  in  fact 
therapy  neutral  and  that  ambulatory  oxygen  is  disappearing 
throughout  the  United  States. 

Mr.  Chairman,  may  I  continue? 

Chairman  Stark.  Actually  we  are  going  to  recess.  I  think  we  will 
recess  until  11:30,  at  which  point  we  will  continue.  We  will  let  at 
that  point  the  next  witness  proceed. 

We  will  get  back  and  give  you  a  chance  to  expand  during  the  in- 
quiry period. 

The  committee  will  recess  until  approximately  11:30.  We  will 
continue  at  that  point. 
Mr.  Jones.  Thank  you  very  much. 
[The  statement  of  Mr.  Jones  follows:] 
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STATEMENT  OF  JEREMY  M.  JONES,  NATIONAL  ASSOCIATION  OF  MEDICAL  EQUIPMENT 
SALES 

MR.  CHAIRMAN,  MEMBERS  OF  THE  COMMITTEE,  MY  NAME  IS  JEREMY  M.  JONES.  I 
AM  PRESIDENT  AND  CEO  OF  HOMED  CO,  INC.,  A  NATIONAL  PROVIDER  OF  HOME  MEDI- 
CAL EQUIPMENT  (HME).  I  AM  PLEASED  FOR  THIS  OPPORTUNITY  TO  SPEAK  WITH  YOU 
ABOUT  THE  IMPACT  ON  THE  HME  INDUSTRY  OF  THE  ADMINISTRATION'S  PROPOSED 
FISCAL  YEAR  (FY)  1991  BUDGET. 

I  AM  TESTIFYING  ON  BEHALF  OF  TWO  NATIONAL  TRADE  ASSOCIATIONS  REPRE- 
SENTING THE  HME  INDUSTRY,  THE  NATIONAL  ASSOCIATION  OF  MEDICAL  EQUIPMENT 
SUPPLIERS  (NAMES)  AND  THE  HEALTH  INDUSTRY  DISTRIBUTORS  ASSOCIATION  (HIDA). 
NAMES  IS  A  NONPROFIT  ASSOCIATION  COMPOSED  OF  2,000  SUPPLIERS  OF  HOME  MEDI- 
CAL EQUIPMENT  WHO  TAKE  PRIDE  IN  THE  SERVICES  THEY  PROVIDE  TO  THEIR  COMMU- 
NITY. UPON  PHYSICIANS'  ORDERS,  NAMES  MEMBERS  PROVIDE  A  WIDE  VARIETY  OF 
EQUIPMENT,  SUPPLIES  AND  MEDICAL  SERVICES  FOR  HOME  USE.  HIDA  REPRESENTS 
MORE  THAN  700  WHOLESALERS  AND  RETAILERS  SERVING  THE  NATION'S  HOSPITALS, 
NURSING  HOMES,  PHYSICIANS,  CLINICS,  HOME  CARE  PATIENTS  AND  OTHER  USERS  OF 
MEDICAL  SUPPLIES  AND  EQUIPMENT.  THE  HME  SUPPLIED  BY  MEMBERS  OF  THESE  AS- 
SOCIATIONS INCLUDES  TRADITIONAL  ITEMS  SUCH  AS  WHEELCHAIRS  AND  HOSPITAL 
BEDS,  AND  HIGHLY  TECHNICAL  MODALITIES  AND  SERVICES  SUCH  AS  SPECIALIZED 
REHABILITATION  AND  LIFE  SUSTAINING  DEVICES. 

THE  MISSION  OF  THE  HME  PROVIDERS  WHO  ARE  REPRESENTED  BY  NAMES  AND 
HIDA  IS  TO  PROVIDE  HIGH  QUALITY,  COST  EFFECTIVE  HEALTH  CARE  SERVICES  TO 
PEOPLE  IN  THEIR  OWN  HOMES  SO  THAT  THEY  MAY  MAINTAIN  THEIR  INDEPENDENCE 
AND  DIGNITY  AND  THUS  ENJOY  A  BETTER  QUALITY  OF  LIFE,  IN  THE  LOWEST  COST 
ENVIRONMENT. 

ALTHOUGH  IT  HAS  BEEN  DOCUMENTED  THAT  PEOPLE  WOULD  RATHER  BE  CARED 
FOR  IN  THE  HOME  AND  THAT  HOSPITAL  AND  NURSING  HOME  COSTS  FAR  EXCEED 
COSTS  OF  ALTERNATIVE  CARE  IN  THE  HOME,  THE  ADMINISTRATION  CONTINUES  TO 
TARGET  THE  HME  INDUSTRY  FOR  DISPROPORTIONATE  BUDGET  REDUCTIONS.  THIS 
ADMINISTRATION,  WHOSE  HEALTH  POLICIES  ARE  BUDGET  DRIVEN,  SIMPLISTICALLY 
VIEWS  HOME  HEALTH  EQUIPMENT  AS  A  "GROWTH  INDUSTRY"  AND  THUS  A  TARGET 
FOR  FURTHER  COST  CUTTING.  THE  ADMINISTRATION  FAILS  TO  UNDERSTAND  THE 
CAUSE  OF  THAT  GROWTH  AND  THE  NET  EFFECT  OF  CONTINUOUS  BUDGET  REDUC- 
TIONS ON  OUR  INDUSTRY'S  ABILITY  TO  PROFESSIONALLY  SERVE  AND  FINANCE  THE 
ADDITIONAL  NEEDS  OF  MEDICARE  BENEFICIARIES. 

INDEED,  THE  HME  INDUSTRY  IS  GROWING.  BUT  THE  GROWTH  IS  IN  VOLUME  —  NOT 
INCREASED  REIMBURSEMENT.  STATISTICALLY,  HCFA  MUST  BE  ABLE  TO  SUBSTANTI- 
ATE THAT  FACT.  GROWTH  IS  DUE  TO  MORE  PEOPLE  BECOMING  MEDICARE  ELIGIBLE  - 
THOSE  PEOPLE  REACHING  THE  AGE  OF  65  HAVE  AN  EXTENDED  LIFE  EXPECTANCY.  FOR 
MEN  AGED  65,  THE  LIFE  EXPECTANCY  IS  81  YEARS;  FOR  WOMEN,  86  YEARS.  AS  SUCH, 
MORE  PEOPLE  ARE  TAPPING  INTO  MEDICARE  BENEFITS  FOR  A  LONGER  PERIOD  OF 
TIME.  SINCE  1983,  THROUGH  THE  PROSPECTIVE  PAYMENT  SYSTEM  (PPS),  MEDICARE 
IS  PRESSURING  HOSPITALS  TO  DISCHARGE  PATIENTS  EARLIER  AND  OFTEN  SICKER 
THAN  BEFORE.  NEW  TECHNOLOGIES  SUCH  AS  VENTILATORS,  NUTRITIONAL  FEEDINGS 
AND  CHEMOTHERAPY  RECENTLY  HAVE  BEEN  DEVELOPED  WHICH  MAKES  THIS  ALL 
POSSIBLE. 

DURING  THE  LAST  10  YEARS,  ONLY  130,000  NEW  NURSING  HOME  BEDS  HAVE  BEEN 
BUILT;  THAT  IS  AN  INCREASE  OF  9%  OVER  10  YEARS.  THE  AVERAGE  OCCUPANCY  RATE 
OF  NURSING  HOMES  IS  95%.  IF  HOSPITALS  MUST  DISCHARGE  EARLIER  AND  NURSING 
HOME  BEDS  ARE  UNAVAILABLE,  WHERE  ARE  PATIENTS  TO  GO  BUT  TO  THEIR  HOMES. 

TAKING  CARE  OF  MORE  MEDICARE  BENEFICIARIES  AT  HOME  OBVIOUSLY  IN- 
CREASES HOME  CARE  OUTLAYS  —  BUT  IT  ALSO  SIMULTANEOUSLY  REDUCES  INSTITU- 
TIONAL HEALTH  CARE  EXPENDITURES.  AS  THE  NUMBER  OF  INDIVIDUALS  CARED  FOR 
HAS  GROWN,  TOTAL  OUTLAYS  FOR  HME  NATURALLY  HAVE  INCREASED.  HOWEVER, 
WHILE  TOTAL  OUTLAYS  HAVE  GROWN  WITH  THE  INCREASE  IN  BENEFICIARIES  SERVED, 
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MEDICARE  EXPENDITURES  FOR  HME  PER  BENEFICIARY  HAVE  DECLINED  DUE  TO  AN- 
NUAL REIMBURSEMENT  CUTS. 

HME  INDUSTRY  REIMBURSEMENT  FOR  INDIVIDUAL  PIECES  OF  EQUIPMENT  IN- 
CLUDES ALL  THE  SERVICES  PROVIDED  WITH  THAT  EQUIPMENT.  NO  SEPARATE  PAY- 
MENT FOR  HME  SERVICES  IS  PROVIDED.  THESE  SERVICES  INCLUDE,  FOR  EXAMPLE, 
DELIVERY  OF  EQUIPMENT,  SET-UP,  PATIENT  AND  FAMILY  EDUCATION,  CLAIMS  PROC- 
ESSING, ROUTINE  MONITORING,  AND  MAINTENANCE,  SERVICING  AND  REPLACEMENT 
EVEN  WHEN  EQUIPMENT  IS  LOST  OR  ABUSED.  JU>MINISTRATION  EFFORTS  TO  SET  RE- 
IMBURSEMENT AMOUNTS  THAT  ONLY  ADDRESS  EQUIPMENT  ACQUISITION  COSTS  ARE 
INAPPROPRIATE.  THE  MEDICARE  HME  BENEFIT  IS  ABSOLUTELY  DEPENDENT  ON  SUP- 
PORT SERVICES. 

MOST  PATIENTS  WITH  HOMECARE  EQUIPMENT  ARE  SEEN  BY  NO  OTHER  HEALTH 
CARE  PROVIDER  IN  THE  HOME,  OTHER  THAN  THE  REPRESENTATIVE  FROM  THE  HME 
PROVIDER.  IT  IS  THE  QUALITY-CONSCIENCE  HME  EMPLOYEE  WHO  IS  ALERT  TO 
CHANGES  IN  PATIENTS*  CONDITIONS  AND  WHO  COMMUNICATES  THESE  CHANGES  TO 
THE  PRESCRIBING  PHYSICIAN.  THIS  MONITORING  AND  COMMUNICATION  RESPONSIBIL- 
ITY IS  A  REQUIREMENT  OF  THE  JOINT  COMMISSION  (JCAHO)  ACCREDITATION  STAN- 
DARDS, WHICH  OUR  INDUSTRY  ENTHUSIASTICALLY  HAS  ENDORSED. 

AS  REIMBURSEMENT  FOR  EQUIPMENT  HAS  DECLINED  OVER  THE  LAST  SIX  YEARS, 
OPERATING  EXPENSES  HAVE  CONTINUED  TO  RISE.  WAGES  AND  BENEFITS  OF  MEDICAL 
PROFESSIONALS,  OTHER  LABOR  COSTS,  PLUS  OPERATING  COSTS  SUCH  AS  AUTOMOBILE 
AND  PRODUCT  LIABILITY  INSURANCE,  RENT  AND  GASOLINE  HAVE  RISEN  BETTER  THAN 
20%  OVER  THE  PAST  5  YEARS.  THE  NET  EFFECT  OF  GREATER  DEMAND,  REDUCED  REIM- 
BURSEMENT AND  HIGHER  OPERATING  COSTS  HAS  CAUSED  THE  HME  INDUSTRY  TO 
STRUGGLE  TO  MEET  THE  NEEDS  OF  MEDICARE  AND  MEDICAID  BENEFICIARIES  WITH 
THE  LIMITED  FUNDS  AVAILABLE. 

BEFORE  DISCUSSING  THE  ADMINISTRATION'S  SPECIFIC  HME  BUDGET  PROPOSALS 
FOR  FISCAL  YEAR  1991, 1  WOULD  LIKE  TO  HIGHLIGHT  THE  REDUCTIONS  PREVIOUSLY 
ABSORBED  BY  THE  HME  INDUSTRY  OVER  THE  PAST  6  YEARS.  IT  IS  BENEFICIAL  TO 
HIGHLIGHT  THE  PREVIOUS  REDUCTIONS  ABSORBED  BY  THE  HME  INDUSTRY  SO  THAT 
THE  FULL  EFFECT  OF  THE  ADMINISTRATION'S  PROPOSALS  CAN  BE  APPRECIATED.  THE 
PRESIDENT'S  BUDGET  REDUCTIONS  FOR  HME  WELL  NOT  TAKE  PLACE  IN  A  VACUUM. 

SINCE  1984,  HME  SERVICES  HAVE  RECEIVED  A  SINGLE  CONSUMER  PRICE  INDEX 
(CPI)  UPDATE  —  1.7%  ON  JANUARY  1, 1987.  YET  DURING  THIS  SAME  TIME  PERIOD, 
GRAMM-RUDMAN  REDUCTIONS  TO  HME  SERVICES  OCCURRED  (1986, 1988,  AND  1990); 
LOWEST  CHARGE  LEVELS  (LCL)  FURTHER  REDUCED  REIMBURSEMENT  (1987);  AND 
OXYGEN  PAYMENT  WAS  REDUCED  UP  TO  30%  (JUNE  1, 1989).  APPLICATION  OF  INFLA- 
TION-INDEX CHARGES  BASED  UPON  1983  CHARGES  (AND  SUBSEQUENT  LOWER 
CHARGES)  ALSO  REDUCED  HME  PAYMENTS  (1986). 

AS  RECENTLY  AS  LAST  YEAR,  THE  HME  INDUSTRY  EXPERIENCED  REDUCTIONS  OF 
AT  LEAST  $80  MILLION  IN  MEDICARE  HME  PROGRAM  EXPENDITURES.  THIS  WAS 
ACHIEVED  BY  REDUCING  REIMBURSEMENT  FOR  SEAT-LIFT  CHAIRS  AND  TENS  BY  15%; 
CAPPING  REIMBURSEMENT  FOR  ENTERAL  EQUIPMENT  AT  15  MONTHS;  AND  ELIMINAT- 
ING THE  CONSUMER  PRICE  INDEX  (CPI)  UPDATE.  IN  CONJUNCTION  WITH  THIS,  THE  HME 
INDUSTRY  ALSO  EXPERIENCED  GRAMM-RUDMAN  REDUCTIONS  OF  2.092%  FROM  OCTO- 
BER 1, 1989  TO  MARCH  31,  1990  AND  1.42%  FROM  APRIL  1, 1990  TO  SEPTEMBER  30, 1990. 

ONE  FINAL  POINT  —  THE  HME  INDUSTRY  REPRESENTS  JUST  2%  OF  TOTAL  MEDI- 
CARE OUTLAYS.  YET,  THE  ADMINISTRATION  HAS  PROPOSED  CUTS  TO  HME  EXPENDI- 
TURES OF  OVER  $250  TO  $320  MILLION  FOR  FY  1991,  REPRESENTING  A  1 1.6%  REDUCTION 
IN  HME  EXPENDITURES.  INTERESTINGLY,  IN  THE  MAY  15, 1990  HEALTH  SECTION  OF 
THE  WASHINGTON  POST.  THE  PRESIDENT  IS  QUOTED  AS  SAYING:  "I  BELIEVE  WE  NEED 
MORE  HOME  CARE  AS  OPPOSED  TO  MANDATE  HOSPITALIZATION."  REDUCTIONS  OF 
$250  -  $320  MILLION  IN  HOME  MEDICAL  EQUIPMENT  WOULD  NOT  SERVE  THIS  GOAL 
ARTICULATED  SO  WELL  BY  THE  PRESIDENT.  THE  HME  INDUSTRY  HAS  CONTRIBUTED 
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MORE  THAN  OUR  SHARE  OVER  THE  PAST  6  YEARS  AND  WE  URGE  THAT  REDUCTIONS 
FOR  HME  IN  FY  1991  BE  PROPORTIONAL  TO  OVERALL  REDUCTIONS  IN  THE  MEDICARE 
BUDGET. 

THE  FOLLOWING  SPECIFICALLY  ADDRESSES  SOME  OF  THE  ADMINISTRATION'S 
BUDGET  REDUCTION  PROPOSALS  AS  THEY  RELATE  TO  THE  HME  INDUSTRY. 

A.  NATIONAL  CAP  QN  FEE  SCHEDULES 
PROPOSAL: 

THE  ADMINISTRATION  PROPOSAL  WOULD  EFFECTIVELY  REPEAL  THE  CURRENT 
LAW  (SIX  POINT  PLAN  OF  OBRA  '87)  WHICH  IMPLEMENTS  REGIONAL  FEE  SCHEDULES 
WITHIN  ALLOWED  NATIONAL  LIMITS  IN  VARIATION,  AND  WOULD  IMPOSE  A  NATIONAL 
CAP  AT  THE  MEDIAN  OF  ALL  LOCAL  FEE  SCHEDULES.  IN  ADDITION,  LOCAL  FEE  SCHED- 
ULES AT  OR  ABOVE  THE  NATIONAL  CAP  WOULD  NOT  RECEIVE  ANY  CPI  UPDATE. 

RESPONSE: 

THE  SIX  POINT  PLAN  FEE  SCHEDULE  SYSTEM  FOR  HME  REIMBURSEMENT  WAS 
ADOPTED  AS  PART  OF  OBRA  '87.  THIS  MAJOR  REFORM  LEGISLATION,  WHICH  COM- 
PLETELY REVISED  HME  REIMBURSEMENT  RULES,  WAS  ONLY  IMPLEMENTED  IN  JANU- 
ARY AND  JUNE  OF  1989.  AS  PART  OF  THIS  REFORM,  THE  SIX  POINT  PLAN  WILL  PHASE-IN 
REGIONAL  FEE  SCHEDULES  FOR  OXYGEN  AND  MOST  RENTAL  ITEMS  BEGINNING  JANU- 
ARY 1991.  THE  REGIONAL  FEE  SCHEDULE  AMOUNTS  WILL  BE  REDUCED  FURTHER 
THROUGH  A  PROCESS  OF  LIMITS  BASED  ON  ALLOWED  NATIONAL  VARIATION,  PHASED 
IN  DURING  1991  AND  1992. 

THUS,  THE  ADMINISTRATION'S  PROPOSAL  WOULD  ABANDON  THE  PHASED  IMPLEM- 
ENTATION OF  A  NATIONAL  PRICING  SYSTEM  THAT  ALLOWS  FOR  SLIGHT  REGIONAL 
VARIATIONS  TO  ACCOUNT  FOR  DIFFERING  COSTS  OF  DOING  BUSINESS  IN  DIFFERENT 
AREAS  OF  THE  COUNTRY.  IN  ITS  PLACE,  THE  ADMINISTRATION  WOULD  SUBSTITUTE  A 
PATENTLY  INAPPROPRIATE  SYSTEM  OF  FLAT  NATIONAL  PRICES  IRRESPECTIVE  OF 
WHETHER  THE  PATIENT  IS  IN  TORRINGTON,  CONNECTICUT  OR  OAKLAND,  CALIFORNIA. 
THE  HME  INDUSTRY  STRONGLY  OBJECTS  TO  SUCH  A  CHANGE  AND  CONTINUES  TO  SUP- 
PORT THE  ORIGINAL  PLAN  CONGRESS  ENACTED  IN  1987. 

REGIONAL,  NOT  NATIONAL,  FEE  SCHEDULES  IS  THE  ONLY  SYSTEM  WHICH  MAKES 
SENSE  FOR  THIS  INDUSTRY.  THE  HME  INDUSTRY  IS  INHERENTLY  A  LOCAL,  SERVICE 
INTENSIVE  INDUSTRY.  THE  COSTS  OF  PROVIDING  HME  SERVICES  ARE  DRIVEN  BY  LO- 
CAL FACTORS;  SERVICES  REQUIREMENTS  ARE  DICTATED  BY  LOCAL  MEDICAL  PRAC- 
TICES AND  EVEN  STATE  REGULATIONS. 

THIS  INDUSTRY  IS,  AS  IS  ALL  OF  HEALTH  CARE,  LABOR  INTENSIVE.  WAGES  AND 
BENEFITS  ARE  BASED  UPON  LOCAL  VARIABLES,  AND  REPRESENT  MORE  THAN  60  PER- 
CENT OF  TOTAL  EXPENSES.  THAT  IS  SUBSTANTIALLY  GREATER  THAN  THE  COST  OF 
HME  EQUIPMENT.  OTHER  OPERATIONAL  COSTS  SUCH  AS  OFFICE  SPACE,  GASOLINE, 
VEHICLE  AND  PRODUCT  LIABILITY  INSURANCE  AND  UTILITIES  VARY  ENORMOUSLY 
FROM  ONE  STATE  TO  ANOTHER.  FOR  EXAMPLE,  THE  WORKMEN'S  COMPENSATION 
RATE  FOR  A  DRIVER/TECHNICIAN  IS  $2.22  PER  $100  IN  PENNSYLVANIA,  $6.83/PER  $100  IN 
OHIO  AND  $8.13  IN  CALIFORNIA. 

IN  ENACTING  THE  SIX-POINT  PLAN  REFORM  LEGISLATION  IN  1987,  CONGRESS 
ADOPTED  LEGISLATION  WHICH  REDUCED  HME  REIMBURSEMENT  BUT  RECOGNIZED 
THAT  THE  COSTS  OF  PROVIDING  HME  SERVICES  VARY  BY  GEOGRAPHIC  AREA  AND 
APPROPRIATELY  ACCOUNTED  FOR  THIS  FACT.  LAST  YEAR,  CONGRESS  RECOGNIZED 
THIS  AS  WELL  WHEN  IT  REJECTED  A  PROPOSED  NATIONAL  CAP  FOR  HME. 

ALTHOUGH  THE  MEDICARE  STATUTE  REFERS  TO  THIS  IMPORTANT  HME  BENEFIT 
AS  "DURABLE  MEDICAL  EQUIPMENT',  IN  FACT,  ACCORDING  TO  A  1987  STUDY  BY  ERNST 
AND  WHINNEY,  "EQUIPMENT  ACQUISITION  IS  A  RELATIVELY  INSIGNIFICANT  ELEMENT 
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OF  OVERALL  COSTS."  FORMER  HCFA  ADMINISTRATOR  CAROLYN  DAVIS  NOTED  IN  1987 
THAT:  "HME  IS  VERY  SERVICE  INTENSIVE,  BOTH  IN  THE  DISTRIBUTION  CYCLE  AND  IN 
THE  PATIENT  AND  PAPERWORK  CYCLE.  MOREOVER,  I  LEARNED,  EQUIPMENT  ACQUISI- 
TION IS  A  RELATIVELY  INSIGNIFICANT  ELEMENT  OF  OVERALL  COSTS." 

THE  COSTS  OF  PROVIDING  HME  ITEMS  ARE  NOT  SIMPLY  BASED  UPON  THE  COST  OF 
THE  PRODUCT,  BUT  UPON  THE  COSTS  OF  PROVIDING  THE  SERVICE  IN  LOCAL  COMMUNI- 
TIES. AS  WITH  HOSPITALS,  HOME  HEALTH  AGENCIES  AND  PHYSICIAN  PAYMENTS,  RE- 
IMBURSEMENT VARIATION  IS  NECESSARY  TO  ACCOUNT  FOR  LOCAL  WAGE  AND  OTHER 
DIFFERENCES.  THUS,  THE  MECHANISM  TO  ADDRESS  SUCH  COST  VARIATIONS  CRE- 
ATED BY  THE  SIX  POINT  PLAN  IS  BOTH  REASONABLE  AND  ENTIRELY  APPROPRIATE. 

BECAUSE  THE  HME  INDUSTRY  IS  LABOR-INTENSIVE  AND  COSTS  HAVE  RISEN,  IT  IS 
ESSENTIAL  TO  RECEIVE  A  CPI  UPDATE  IN  FY  1991.  AS  NOTED  A  EARLIER,  THE  HME  IN- 
DUSTRY HAS  RECEIVED  AN  INCREASE  OF  ONLY  1.7%  (CPI)  OVER  THE  PAST  7  YEARS. 

B.  MODIFY  FEE  SCHEDULE  FOR  HME  RENTAL  ITEMS 

PROPOSAL: 

THE  ADMINISTRATION  PROPOSAL  WOULD  RECALCULATE  RENTAL  FEE  SCHEDULES 
BASED  ON  AVERAGE  ALLOWED  CHARGES  RATHER  THAN  ON  1985-1986  SUBMITTED 
CHARGES,  AND  WOULD  REDUCE  RENTAL  PAYMENT  FROM  150  PERCENT  TO  120  PER- 
CENT OF  THE  PURCHASE  PRICE. 

RESPONSE: 

THE  CURRENT  CAP  FOR  RENTAL  ITEMS  OF  150  PERCENT  WAS  ADOPTED  BY  CON- 
GRESS IN  OBRA  '87  ONLY  AFTER  CAREFUL  CONSIDERATION  OF  ALL  PERTINENT  HME 
INDUSTRY  FACTS  AND  CIRCUMSTANCES.  AFTER  15  MONTHS  OF  CONTINUOUS  RENTAL, 
MEDICARE  MAKES  NO  FURTHER  RENTAL  PAYMENTS  ON  BEHALF  OF  BENEFICIARIES. 
AFTER  21  MONTHS  OF  CONTINUOUS  USAGE,  SUPPLIERS  MAY  RECEIVE  A  SMALL  SERV- 
ICE AND  MAINTENANCE  FEE  WHICH  CONTINUES  SEMI-ANNUALLY.  SUPPLIERS 
RECEIVE  £4Q_  FURTHER  RENTAL  PAYMENTS  AND  ARE  REQUIRED  TO  REPLACE  EQUIP- 
MENT EVEN  IF  THE  ITEM  IS  LOST,  STOLEN  OR  ABUSED.  SUPPLIER  COSTS  ARE  "FRONT- 
END  LOADED"  AND,  AS  SUCH,  THE  SIX  POINT  PLAN  CALCULATED  A  15  MONTH  REIM- 
BURSEMENT MECHANISM  TO  RECAPTURE  THESE  EXPENSES  ADEQUATELY.  THE  150 
PERCENT  PROVISION  RECOGNIZED  THAT  THERE  ARE  NON-REIMBURSABLE  COSTS 
WHICH  SUPPLIERS  WILL  INCUR  AFTER  THE  15  MONTH  CAP  IS  REACHED. 

CONGRESS  RECOGNIZED  THESE  COSTS  AND  THE  INDUSTRY  RECOGNIZED  AND 
ACCEPTED  THE  UNKNOWN  FUTURE  LIABILITY  TO  SERVE  BENEFICIARIES'  NEEDS  FOR 
LONG  TERM  PERIODS  OF  MEDICAL  NECESSITY.  THE  EXTENT  OF  THIS  LIABILITY  IS 
STILL  UNKNOWN  BY  THE  INDUSTRY,  BUT  IN  SOME  MARKETS,  THE  EQUIPMENT  NOW  AT 
CAPPED  RENTAL  IS  GROWING  RAPIDLY.  WHAT  WE  DO  KNOW  IS  THAT  RETURNS  ON 
ASSETS  ARE  DECLINING. 

DEMOGRAPHICS  SUGGEST  THAT  THE  NEED  FOR  HME  SERVICES  WILL  GROW.  EXPE- 
RIENCE AND  FINANCIAL  RESULTS  DOCUMENT  THAT  SUPPLIERS  HAVE  A  SHORTAGE  OF 
WORKING  CAPITAL.  WORKING  CAPITAL  REQUIREMENTS  ARE  EXTENSIVE;  THE  INDUS- 
TRY MUST  PURCHASE  NEW  EQUIPMENT  AND  FINANCE  ACCOUNTS  RECEIVABLE  COL- 
LECTIONS THAT  AVERAGE  90  DAYS.  ACCORDING  TO  DEFINITIVE  INDUSTRY  STUDIES 
BY  PROFESSOR  WILLIAM  DROMS  OF  GEORGETOWN  UNIVERSITY  AND  PROFESSOR 
RONALD  STEPHENSON  OF  INDIANA  UNIVERSITY,  AVERAGE  PROFITS  AND  RETURN  ON 
INVESTMENT  HAVE  DECLINED  BY  50  PERCENT  IN  THE  LAST  TWO  TO  SIX  YEARS,  RE- 
SPECTIVELY. THE  STUDIES  DOCUMENT  THAT  CURRENT  INDUSTRY  PROFITS  ARE  IN- 
SUFFICIENT TO  FUND  WORKING  CAPITAL  REQUIREMENTS  AS  BENEFICIARIES'  NEEDS 
FOR  SERVICES  GROW. 

BECAUSE  OF  REDUCED  PER  BENEFICIARY  REVENUES,  HIGHER  LABOR  COSTS  AND 
SLOW  AND  UNPREDICTABLE  ACCOUNTS  RECEIVABLES  COLLECTIONS  FOR  MEDICARE 
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SERVICES,  THE  HME  INDUSTRY  HAS  A  SEVERE  WORKING  CAPITAL  PROBLEM.  HME 
COMPANIES  CANNOT  GAIN  ACCESS  TO  NEEDED  CAPITAL  FROM  OUTSIDE  RESOURCES 
TO  PURCHASE  NEW  PRODUCTS  FOR  THE  EXPANDING  BENEFICIARY  POPULATION. 

THE  ADMINISTRATION'S  PROPOSAL  IS  UNSOUND  HEALTH  POLICY  AND  WOULD 
EXACERBATE  THE  ALREADY  POOR  FINANCIAL  HEALTH  OF  THE  HME  INDUSTRY. 
AGAIN,  THE  ADMINISTRATION'S  IDEAS  ARE  NOT  NEW  AND  WERE  REJECTED  BY  CON- 
GRESS IN  1989.  THEY  DESERVE  SIMILAR  TREATMENT  THIS  YEAR. 

C.  REDUCE  OXYGEN  PAYMENTS  BY  5  PERCENT 
PROPOSAL: 

OBRA  '87  ESTABLISHED  A  FEE  SCHEDULE  FOR  OXYGEN  BASED  ON  95  PERCENT  OF 
THE  LOCAL  AVERAGE  AMOUNT  REIMBURSED  BY  MEDICARE  IN  1986.  THE  ADMINISTRA- 
TION PROPOSES  TO  REDUCE  MEDICARE  PAYMENT  AMOUNTS  BY  AN  ADDITIONAL  5 
PERCENT. 

RESPONSE: 

ALTHOUGH  THE  SIX  POINT  PLAN  WAS  DESIGNED  TO  ACHIEVE  A  5  PERCENT  RE- 
DUCTION IN  OXYGEN  EXPENDITURES,  IT  ACTUALLY  PRODUCED  UP  TO  30  PERCENT  RE- 
DUCTIONS ACROSS  THE  COUNTRY.  HCFA  USED  DATA  USED  TO  CALCULATE  THE  REIM- 
BURSEMENT AMOUNTS  FOR  OXYGEN  WHICH  INCLUDED  LOW-USE  (PRN)  PATIENTS 
WHO  WOULD  NOT  BE  COVERED  UNDER  TODAY'S  MORE  STRINGENT  OXYGEN  COVER- 
AGE RULES. 

THE  DANGEROUSLY  LOW  OXYGEN  REIMBURSEMENT  AMOUNTS  ALREADY  HAVE 
LIMITED  BENEFICIARY  ACCESS  TO  SPECIFIC  SERVICES  IN  CERTAIN  MARKETS.  FOR  EX- 
AMPLE, NATIONAL  HME  COMPANIES  HAVE  CLOSED  BRANCHES  IN  STATES  WITH  LOW 
REIMBURSEMENT  AND  DISCONTINUED  SERVICE  IN  SOME  RURAL  COMMUNITIES.  THE 
MAYO  CLINIC  HAS  REPORTED  IT  CAN  NO  LONGER  DISCHARGE  OXYGEN  AND  VENTILA- 
TOR PATIENTS  INTO  PARTS  OF  THE  MIDWEST  BECAUSE  PROVIDERS  CAN  NO  LONGER 
AFFORD  TO  SERVE  THESE  PATIENTS. 

THE  HME  INDUSTRY  STRONGLY  OPPOSES  FURTHER  REDUCTIONS  IN  OXYGEN  REIM- 
BURSEMENT WHICH  WOULD  HAVE  AN  ADVERSE  EFFECT  ON  BENEFICIARY  ACCESS  IN 
THIS  MANNER. 

D.  PROVIDE  PRIOR  AUTHORIZATION  AUTHORITY  TO  CARRIER 
PROPOSAL: 

THE  ADMINISTRATION  PROPOSES  TO  EXTEND  TO  MEDICARE  PART  B  CARRIERS  THE 
AUTHORITY  TO  REQUIRE  PRIOR  AUTHORIZATION  FOR  CERTAIN  MEDICAL  SERVICES 
AND/OR  EQUIPMENT. 

RESPONSE: 

CURRENTLY,  HCFA  REQUIRES  MEDICARE  CARRIERS  TO  IDENTIFY  CLAIMS  FOR  HME 
THAT  SHOULD  NOT  BE  PAID  OR  SHOULD  BE  PAID  AT  A  LOWER  LEVEL.  THESE  ACTIVI- 
TIES, PAYMENT  OR  PROGRAM  SAFEGUARDS,  MAY  OCCUR  PRIOR  TO  THE  CARRIER  DECI- 
SION TO  PAY  A  CLAIM  (I.E.  PREPAYMENT)  OR  SUBSEQUENT  TO  THE  CARRIER  DECISION 
TO  PAY  A  CLAIM  (I.E.  POSTPAYMENT). 

PRIOR  AUTHORIZATION  IS  EXPENSIVE  TO  ADMINISTER  AND  DELAYS  REIMBURSE- 
MENT ON  LEGITIMATE  CLAIMS.  THEREFORE,  REQUIRING  PRIOR  AUTHORIZATION  ON 
ALL  HME  PAYMENT  CLAIMS  WOULD  BE  UNWIELDY,  IMPRACTICABLE  AND  INEFFI- 
CIENT. PRIOR  AUTHORIZATION  WOULD  COMPOUND  AN  ADMINISTRATIVE  PROCESS 
THAT  ALREADY  OVERWHELMS  PHYSICIANS,  HOSPITALS  AND  ALL  HME  PROVIDERS.  IN 
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ADDITION,  THE  POTENTIAL  SAVINGS  TO  THE  PROGRAM  ARE  MINIMAL. 

THE  HME  INDUSTRY  WOULD  ENDORSE  THE  SELECTIVE  USE  OF  PRIOR  AUTHORIZA- 
TION ON  SPECIFIC  ITEMS  OF  EQUIPMENT  WHERE  THERE  IS  EVIDENCE  OF  SUBSTANTIAL 
UNNECESSARY  UTILIZATION.  WHERE  HCFA  DETERMINES  THAT  REQUIRING  A  PHYSI- 
CIAN'S WRITTEN  ORDER  PRIOR  TO  DELIVERY  IS  INSUFFICIENT  TO  ADDRESS  ALLEGED 
ABUSES,  HCFA  MIGHT  BE  AUTHORIZED  TO  REQUIRE  THAT  THE  ITEM  ALSO  SHOULD  BE 
SUBJECT  TO  THE  CARRIER'S  PRIOR  APPROVAL  BEFORE  DELIVERING  THE  ITEM  THIS 
NEW  SAFEGUARD  SHOULD  BE  PRECEDED  BY  A  NOTICE  IN  THE  FEDERAL  REGISTER. 
PROVIDING  AN  OPPORTUNITY  FOR  COMMENT.  TO  PROTECT  BENEFICIARIES,  CARRIERS 
WOULD  BE  REQUIRED  TO  GRANT  OR  DENY  APPROVAL  WITHIN  5  WORKING  DAYS  OR 
APPROVAL  WOULD  BE  AUTOMATICALLY  DEEMED. 

E.  ENTERAL  NUTRITION  FEE  SCHEDULE 
PROPOSAL: 

THE  ADMINISTRATION  IS  SEEKING  AUTHORITY  TO  IMPOSE  A  FEE  SCHEDULE  ON 
ENTERAL  NUTRIENTS  AND  SUPPLIES  USED  IN  ENTERAL  TUBE  FEEDINGS,  WHICH 
WOULD  BE  BASED  ON  WHOLESALE  AND  RETAIL  PRICES  OF  CERTAIN  PRODUCTS  USED 
IN  ORAL  FEEDINGS.  HCFA  HAS  PRESENTED  THIS  SAME  PROPOSAL  TO  CONGRESS  IN 
EACH  OF  THE  PAST  THREE  YEARS,  AND  CONGRESS  HAS  REJECTED  IT  EACH  TIME. 

RESPONSE: 

WE  URGE  CONGRESS  AGAIN  TO  REJECT  HCFA'S  ATTEMPT  TO  USE  WHOLESALE  AND 
RETAIL  PRICES  OF  ORALLY  ADMINISTERED  PRODUCTS  TO  DETERMINE  REIMBURSE- 
MENT FOR  ENTERAL  TUBE  FEEDING,  A  SIGNIFICANTLY  DIFFERENT  MEDICAL  PROCE- 
DURE. 

IN  1986,  CONGRESS  ADDRESSED  THIS  ISSUE  IN  GREAT  DETAIL,  AND  ENACTED  LEG- 
ISLATION MANDATING  THE  APPLICATION  OF  THE  MEDICARE  LOWEST  CHARGE  LEVEL 
METHODOLOGY  TO  DETERMINE  MEDICARE  PART  B  REIMBURSEMENT  FOR  ENTERAL 
NUTRITION.  BY  VIRTUALLY  ALL  ACCOUNTS,  THE  LOWEST  CHARGE  LEVEL  METHODOL- 
OGY AND  THE  INFLATION-INDEXED  CHARGE  LIMIT  HAVE  WORKED  WELL  TO  CONTAIN 
MEDICARE  EXPENDITURES  AND  TO  ENSURE  THE  PROVISION  OF  ESSENTIAL  CLINICAL 
SUPPORT  SERVICES  THAT  SHOULD  ACCOMPANY  ENTERALTUBE  FEEDINGS. 

HCFA'S  PROPOSAL,  HOWEVER,  WOULD  CREATE  PERVERSE  INCENTIVES  AGAINST 
THE  USE  OF  THESE  SERVICES  —  WHICH  INCLUDE  TRAINING  OF  THE  PATIENT  AND  HIS 
OR  HER  FAMILY  IN  ENTERAL  TUBE  FEEDING,  24-HOUR  EMERGENCY  ASSISTANCE,  AND 
EQUIPMENT  MAINTENANCE  AND  REPAIR  —  SINCE  THE  COSTS  ASSOCIATED  WITH 
SUCH  SERVICES  WOULD  NOT  BE  ADEQUATELY  REFLECTED  IN  HCFA'S  FEE  SCHEDULE. 
THE  HME  INDUSTRY  OPPOSES  HCFA'SPROPOSAL  FOR  AN  ENTERAL  NUTRITION  FEE 
SCHEDULE. 

F.  COMPETITIVE  BIPPING  FOR  HME 
PROPOSAL: 

THE  FY  1991  BUDGET  NOTES  THE  ADMINISTRATION'S  HOPES  TO  CONDUCT  HME 
COMPETITIVE  BIDDING  DEMONSTRATIONS  IN  FY  1991.  THE  ADMINISTRATION  IS  SEEK- 
ING "A  MORE  LONG-TERM  SOLUTION  TO  THE  ISSUE  OF  DETERMINING  APPROPRIATE 
MEDICARE  PAYMENT  LEVELS  FOR  HME"  AND  BELIEVES  COMPETITIVE  BIDDING  MAY 
PROVIDE  THAT  SOLUTION. 

RESPONSE: 

THE  ABILITY  OF  COMPETITIVE  BIDDING  TO  REALIZE  SAVINGS  FOR  MEDICARE, 
WHILE  SAFEGUARDING  QUALITY,  DEPENDS  CRITICALLY  ON  THE  DESIGN,  IMPLEMEN- 
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TATION  AND  SUBSEQUENT  ADMINISTRATION  OF  THE  BIDDING  SYSTEM  ADOPTED. 

DEFINING  PRODUCT  CATEGORIES,  AREAS  OF  GEOGRAPHIC  COVERAGE,  AND 
BUNDLED  SERVICES  TO  BE  INCLUDED;  CONVINCING  SUPPLIERS  TO  TRUST  INFORMA- 
TION PROVIDED  BY  HCFA  AND  ITS  CARRIERS;  AND  DEALING  WITH  THE  ENORMOUS 
COMPLEXITIES  OF  A  NEW  AND  UNKNOWN  SYSTEM  FOR  DOING  BUSINESS,  ABSENT  THE 
INCENTIVES  OF  A  "WINNER-TAKE- ALL"  SYSTEM,  OR  OF  SIMPLIFIED  BILLING,  (MEDICAL 
NECESSITY  QUESTIONS  WOULD  PRESUMABLY  STILL  EXIST),  WOULD  VERY  LIKELY 
RESULT  IN  A  DISASTER  OF  ONE  SORT  OF  ANOTHER.  EITHER  THE  MEDICARE  PROGRAM 
WOULD  SPEND  MORE  TO  IMPLEMENT  AND  ADMINISTER  SUCH  A  PROGRAM  THAN  IT 
WOULD  SAVE,  OR  THE  NUMBER  OF  SUPPLIERS  AVAILABLE  TO  BID  WOULD  RAPIDLY 
SHRINK  TO  THE  POINT  WHERE  THE  SURVIVORS  WOULD  BE  IN  A  POSITION  TO  DICTATE 
PRICES  TO  THE  GOVERNMENT  OR  THE  HME  BENEFIT  ESSENTIALLY  WOULD  CEASE  TO 
EXIST. 

IT  IS  VERY  HARD  TO  DESIGN  AND  ADMINISTER  A  COMPETITIVE  BIDDING  PROCESS 
SUCH  AS  DESCRIBED  ABOVE  WITHOUT  DAMAGING  THE  MARKET.  IF  A  WINNING  BID 
GOES  TO  ONE  PROVIDER,  THIS  WILL  DRIVE  MANY  SMALL  COMPANIES  OUT  OF  BUSI- 
NESS AND  THEN  THE  SOLE  WINNER  IN  FUTURE  YEARS  COULD  DICTATE  THE  TERMS  OF 
THE  CONTRACT.  IF  MULTIPLE  WINNING  BIDS  ARE  APPROVED,  THEN  THE  INDIVIDUAL 
BIDDER'S  MARKETING  COSTS  COULD  REMAIN  HIGH,  AND  THERE  WOULD  BE  NO  COST 
SAVINGS  TO  THE  PROGRAM.  THEREFORE.THERE  IS  NO  POTENTIAL  ADVANTAGE  FOR  A 
DEMONSTRATION  PROJECT. 

HCFA  IS  LOOKING  FOR  PER  UNIT  PRICES  TO  SET  THE  BIDDING  PROCESS.  HOWEVER, 
MOST  SUPPLIERS  DO  NOT  HAVE  THE  HISTORICAL  DATA  NEEDED  TO  ACCURATELY  SET 
THIS  PER  UNIT  PRICE,  AND  THEREFORE  THEIR  BIDS  WILL  PROBABLY  BE  TOO  HIGH  OR 
TOO  LOW.  HCFA  HAS  VERY  LITTLE  KNOWLEDGE  OF  THE  SERVICE  COMPONENT  FOR 
THE  INDUSTRY.  THAT  NEEDS  TO  BE  BUILT  IN  TO  THIS  BIDDING  PROCESS.  MUCH  EDU- 
CATION NEEDS  TO  BE  DONE  WITH  INDIVIDUAL  SUPPLIERS  AND  HCFA  IN  ORDER  TO 
REALLY  UNDERSTAND  THE  PRICEOF  SERVICES. 

COMPETITIVE  BIDDING  HAS  BEEN  TRIED  IN  A  NUMBER  OF  STATES  AND  SUBSE- 
QUENTLY ABANDONED.  THERE  ARE  ENORMOUS  COMPLEXITIES  INVOLVED  INDIVEDING 
THE  ENTIRE  NATION  INTO  MULTIPLE  AND  REASONABLE  SERVICE  AREAS.  FEW  SUPPLI- 
ERS PROVIDE  ALL  POSSIBLE  HME  SERVICES  AND  THEREFORE  IT  WOULD  BE  NECESSARY 
TO  DEFINE  DIFFERENT  SERVICE  AREAS  FOR  DIFFERENT  KINDS  OF  EQUIPMENT.  AS 
WELL,  IT  TAKES  ON  AVERAGE  90  DAYS  FOR  HME  PROVIDERS  TO  GET  PAID.  AS  A  RE- 
SULT, IT  IS  HIGHLY  UNLIKELY  ANY  COMPANY  WOULD  HAVE  THE  CAPITAL  NECESSARY 
TO  EXPAND  TO  TAKE  ON  LARGE  COMPETITIVELY  BID  CONTRACTS.  THE  SERVICE  COM- 
PONENT WILL  DIMINISH  OR  DISAPPEAR. 

COMPETITIVE  BIDDING  IS  KNOWN  TO  WORK  POORLY  FOR  THE  DEFENSE  DEPART- 
MENT AND  THE  VETERANS  ADMINISTRATION,  PLACES  WHERE  IT  ALREADY  IS  USED  ON 
A  LARGE  SCALE  SIMILAR  TO  WHAT  MEDICARE  WOULD  REQUIRE.  CURRENTLY,  VA 
HOSPITALS  ARE  HAVING  A  TERRIBLE  EXPERIENCE  WITH  JCAHO  SURVEYS  THAT  DOCU- 
MENT GROSS  DEFICIENCIES  IN  THEIR  COMPETITIVELY  BID  HME  CONTRACTS;  MEDI- 
CARE WOULD  HAVE  TO  EXPECT  SIMILAR  IF  NOT  GREATER  PROBLEMS  IN  ACCESS  AND 
QUALITY.  THE  VA,  ONCE  ACQUIRING  A  SIGNED  CONTRACT  IN  CERTAIN  STATES,  HAS 
MONITORED  THE  PROVIDER  FOR  PROVISIONS  OF  SERVICES.  THE  VA  HAS  IDENTIFIED 
THEY  HAVE  NO  AWARENESS  OF  HOME  OXYGEN  AND  HME  EQUIPMENT  IN  THE  AREAS 
OF:  QUALITY;  APPROPRIATENESS  OF  EQUIPMENT;  VARIOUS  TYPES  OF  EQUIPMENT; 
SAFETY  FEATURES  OF  EQUIPMENT;  AND  CURRENT  PRICING  OF  EQUIPMENT.  REVIEW 
OF  SIGNED  "LOW  BJXTCONTRACTS  ACROSS  THE  SOUTHEAST  AND  SOUTHWEST  VA 
SYSTEM  REVEALED  HIDDEN  CHARGES. 

IF  CONGRESS  MUST  TRY  THIS  APPROACH,  WE  URGE  THAT  CONGRESS  CONSULTS 
CLOSELY  WITH  THE  HME  INDUSTRY  AND  THOROUGHLY  DEMONSTRATES  THE  CON- 
CEPT IN  A  FEW  AREAS  FOR  4  OR  5  YEARS  BEFORE  PROCEEDING  FURTHER. 
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IN  CONCLUSION,  THE  HME  INDUSTRY  STRONGLY  OPPOSES  THE  ADMINISTRA- 
TION'S PROPOSED  HME  CUTS  OF  $250  TO  $320  MILLION  FOR  FY  1991.  THE  INDUSTRY  IS 
MORE  THAN  WILLING  TO  WORK  WITH  CONGRESS  TO  DEVELOP  ALTERNATIVE  REVE- 
NUE SAVINGS  MEASURES  WHICH  WILL  PROVE  LESS  INTRUSIVE  TO  BENEFICIARIES  AND 
THE  HME  INDUSTRY  WHILE  ALLOWING  CONGRESS  TO  REACH  ITS  BUDGET  TARGET. 
IN  ADDITION,  TO  SURVIVE,  THE  HME  INDUSTRY  MUST  RECEIVE  A  CPI  UPDATE  IN  1991. 

PROVIDERS  OF  HME  PLAY  A  VITAL  ROLE  IN  ALLOWING  MANY  OF  OUR  CITIZENS, 
WHO  OTHERWISE  MIGHT  REQUIRE  HOSPITAL  OR  NURSING  HOME  CARE,  TO  REMAIN  AT 
HOME.  THESE  PROVIDERS  RECOGNIZE  THE  NEED  TO  ESTABLISH  STANDARDS  FOR  PAY- 
MENT AND  CONTROL  UTILIZATION  UNDER  MEDICARE  PARTB.  WE  ARE  COMMITTED 
TO  WORKING  WITH  CONGRESS  AND  THE  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERV- 
ICES'(HHS)  TO  PREVENT  FRAUDULENT  AND  ABUSIVE  PRACTICES  AND,  DUE  TO  GROW- 
ING BUDGET  DEFICITS,  ARE  PREPARED  TO  TAKE  A  PROPORTIONAL  SHARE  OF  MEDI- 
CARE EXPENDITURE  CUTS. 

HOWEVER,  WE  URGE  CONGRESS  TO  MAKE  ANY  CUTS  IN  HME  REIMBURSEMENT  IN  A 
MANNER  WHICH  PRIORITIZES  PATIENT  CARE  NEEDS  AND  IS  CONSISTENT  WITH  THE 
FRAMEWORK  CREATED  BY  THE  HME  REFORM  LAW  AS  PASSED  IN  OBRA'87. 

*  WE  AS  A  NATION  SHOULD  BE  ENCOURAGING  HOME  HEALTH  CARE  OPTIONS,  NOT 
RULING  THEM  OUT.  THIS  IS  TRUE  NOT  JUST  FOR  FISCAL  REASONS  —  IT  IS  LESS  EXPEN- 
SIVE TO  KEEP  PEOPLE  AT  HOME  THAN  IT  IS  IN  AN  IN-PATIENT  FACILITY  —  BUT  FOR 
QUALITY  OF  LIFE  REASONS  AS  WELL.  SURELY,  IF  PEOPLE  CAN  BE  PROPERLY  CARED 
FOR  IN  THE  COMFORT  OF  THEIR  FAMILIAR  SURROUNDINGS,  WE  SHOULD  BE  ENCOUR- 
AGING CARE  AT  HOME. 

.  THE  HME  INDUSTRY  THANKS  YOU  FOR  THIS  OPPORTUNITY  TO  TESTIFY  AND  LOOKS 
JEDRWARD  TO  WORKING  WITH  CONGRESS  TO  FIND  NEEDED  SAVINGS  WITHOUT  DIS- 
RUPTING QUALITY  HOME  CARE. 
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[Recess.] 

Chairman  Stark.  The  committee  will  reconvene. 
Ms.  Birmingham,  if  you  would  like  to  enlighten  us,  please  pro- 
ceed in  any  manner  you  are  comfortable  with. 

STATEMENT  OF  JACQUELINE  J.  BIRMINGHAM,  R.N.,  M.S.,  PRESI- 
DENT, AMERICAN  ASSOCIATION  FOR  CONTINUITY  OF  CARE, 
AND  DIRECTOR,  DISCHARGE  PLANNING,  HARTFORD  HOSPITAL 

Ms.  Birmingham.  Good  morning,  Mr.  Chairman  and  the  subcom- 
mittee. I  am  here  representing  the  American  Association  for  Conti- 
nuity of  Care,  which  is  a  multidisciplinary  nonprofit  organization 
made  up  of  health  care  professionals,  the  majority  of  whom  are 
nurses  and  social  workers  who  work  in  discharge  planning.  A  dis- 
charge planner's  primary  function  is  to  assess  the  needs  of  the  pa- 
tient for  postacute  care  and  to  work  with  the  patient,  the  physician 
and  the  family,  if  there  is  one,  to  set  up  a  plan  of  care  to  meet 
those  needs. 

Postacute  care  can  be  delivered  in  a  rehabilitation  facility,  a 
nursing  home  or  in  the  patient's  home.  The  care  of  patients  in 
their  home  is  dependent  on  the  provision  of  skilled  services  from  a 
home  health  agency  which  provides  intermittent  care  and  a  home 
medical  equipment  company  which  provides  standard  and  high 
tech  equipment. 

The  level  of  service  from  a  home  medical  equipment  company  is 
not  a  well  known  fact,  but  the  service  is  essential  to  the  successful 
outcome  of  a  home  care  plan.  In  my  written  testimony  I  have  given 
examples  of  the  types  of  services  provided  by  an  HME  company  for 
a  disabled  or  frail  elderly  Medicare  beneficiary. 

The  HME  firm  provides  not  only  the  delivery  of  equipment,  but 
education  to  the  patients,  families,  if  necessary,  to  nurses  from 
home  health  care  agencies.  The  service  that  is  provided,  for  exam- 
ple, to  a  ventilator  dependent  patient  can  and  does  include  not  only 
the  equipment  and  monitoring  of  equipment,  but  it  provides  and  is 
responsible  for  24-hour  on-call  care  to  the  patient  or  the  family. 

The  equipment  needs  also  require  certificate  of  medical  necessi- 
ty. An  HME  company  participates  in  monitoring  the  patient's 
progress  and  must  be  in  constant  communication  with  the  patient's 
physician.  In  many  cases  a  patient  may  no  longer  need  the  skilled 
care  of  a  home  health  agency.  Therefore,  the  HME  company  be- 
comes the  sole  provider  of  services  to  the  patient. 

In  that  spectrum,  you  can  see  that  sometimes  HME's  are  provid- 
ing long-term  care.  As  a  discharge  planner  I  talk  to  patients  who 
are  being  sent  home  and  who  still  need  some  form  of  care.  The  dis- 
abled or  the  elderly  need  to  have  a  level  of  service  to  make  home 
rather  than  nursing  homes  the  option. 

The  disabled  and  frail  elderly  Medicare  beneficiary  are  confused 
and  concerned  about  what  will  be  provided  for  them.  If  a  physician 
determines  that  a  product  or  supply  or  a  specific  therapy  is  medi- 
cally necessary,  that  patient  should  be  able  to  receive  that  therapy 
safety  in  their  home.  Certificate  of  medical  necessity  is  done  in  the 
hospital  with  the  physician,  a  nurse  and  therapist  prior  to  setting 
up  the  therapy. 
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Pain  control,  respiratory  therapy,  enteral  feedings  are  examples 
of  therapy  dependent  on  a  HME  provider  because  of  their  service. 

HME's  are  providing  service  to  patients  who  live  alone,  the  ma- 
jority of  whom  are  women,  and  are  providing  services  to  patients 
in  inner  cities  as  well  as  rural  areas.  That  factor  alone  has  an 
impact  on  the  cost  of  service  on  a  regional  basis. 

When  I  was  in  the  Detroit  area,  we  talked  about  the  inner-city 
problem  of  providing  medical  care  to  patients  in  their  homes.  This 
is  a  real  problem.  The  board  of  directors,  of  the  American  Associa- 
tion for  Continuity  of  Care  is  firm  in  the  view  that  without  prod- 
ucts and  services  of  a  home  medical  equipment  company,  the  care 
for  patients  in  their  homes  would  be  difficult  to  implement.  It 
would  be  like  having  a  hospital  provide  care  to  a  patient  without  a 
pharmacist,  a  therapist  or  a  bed  for  the  patient  to  be  in.  We  are 
asking  for  due  consideration  for  this  industry  and  are  willing  to 
offer  any  more  information  that  would  be  requested. 

Thank  you  very  much. 

[The  statement  of  Ms.  Birmingham  follows:] 
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TESTIMONY  OF  JACQUELINE  J.  BIRMINGHAM 
AMERICAN  ASSOCIATION  FOR  CONTINUITY  OF  CARE 


Mr.  Chairman: 

On  behalf  of  the  Board  of  Directors  of  the  American  Association 
for  Continuity  of  Care,  I  am  pleased  to  appear  before  you  and  the 
distinguished  members  of  the  Subcomriittee  on  Health. 

The  American  Association  for  Continuity  of  Care  (AACC)  is  a 
multidisciplinary,  nonprofit  organization  made  up  of  health 
professionals  who  work  in  various  health  care  settings.  Most  of 
our  members  are  Nurses  or  Social  Workers  who  are  Discharge 
Planners  in  acute  care  hospitals.  The  Board  of  Directors  consists 
of  22  persons  representing  ten  (10)  Regions  of  the  United  States. 
There  are  approximately  800  members  and  an  expanded  network  of 
members  in  State  and  Affiliate  organizations  throughout  the  United 
States.  I  am  the  Director  of  Discharge  Planning  at  Hartford 
Hospital  (CT),  an  885  acute  care,  tertiary  care  hospital.  In 
addition  to  being  the  Director  of  the  department,  I  provide  direct 
discharge  planning  services  to  patients. 

There  is  great  concern  that  the  option  of  caring  for  the  frail 
elderly  and  disabled  Medicare  Beneficiaries  in  their  homes  will  be 
in  jeopardy  if  there  are  more  cuts  in  reimbursement  to  the  Home 
Medical  Equipment  (HME)  Industry. 

In  the  past  month  I  have  been  in  Springfield,  Massachusetts; 
Seattle,  Washington;  Detroit,  Michigan;  and  Oswego,  New  York,  a 
small  rural  town  outside  of  Binghamtcn.  In  each  area  this  issue 
has  been  discussed  in  these  towns  and  cities  with  a  total  of  more 
than  450  health  professionals  including  Discharge  Planners  and 
Home  Health  Care  Staff  and  Case  Managers.  The  message  is  clearly 
in  support  of  this  valued  sector  of  health  care  delivery  system. 

The  value  of  the  products  and  services  provided  by  the  HME 
industry  can  be  described  in  a  two  point  message.  The  first  point 
being  the  care  of  medicare  Beneficiaries  in  the  post  acute  care 
setting  and  the  second,  the  care  of  the  Medicare  Beneficiaries 
after  the  skilled  home  care  need  no  longer  exists  and  Home  Health 
Agencies  are  no  longer  providing  care  in  the  home. 

The  first  point:  Post  Acute  Care  of  the  disabled  and  frail 
elderly  Medicare  Beneficiary  in  their  homes . 

With  the  advent  of  the  Prospective  Payment  System  and  the 
introduction  of  the  Diagnosis  Related  Groups  (DRGs)  for  payment  to 
hospitals  many  progressive  tilings  happened  in  the  health  care 
delivery  system.  Patients  who  are  admitted  to  hospitals  are  now 
more  appropriately  at  hospital  level  of  care  and  patients  who  are 
discharged  have  alternatives  for  receiving  necessary  post  acute 
care  in  their  homes.  The  level  of  intensity  of  home  care  for 
Medicare  patients  has  increased.  Patients  now  receive  care  in 
their  homes  that  was  formerly  believed  to  be  only  provided  in  a 
hospital  or  a  skilled  nursing  facility. 

The  care  system  for  patients  in  their  homes  include  Home  health 
Agencies  (HHA) ,  which  provide  skilled,  intermittent  nursing, 
rehabilitation,  and  personal  care  services,  and  Home  Medical 
Equipment  (HME)  Companies  which  provide  high-tech  home  medical 
equipment  including  oxygen,  life  support  respiratory  devices,  pain 
control,  parenteral  and  enteral  nutrition,  and  basic  medical 
equipment  such  as  beds  and  wheelchairs .  Without  either  of  these 
two  providers  of  home  care,  a  home  care  plan  would  not  adequately 
meet  the  identified  needs  of  patients. 
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Providing  home  care  without  a  HME  company  would  be  like  having  a 
hospital  try  to  provide  care  to  patients  without  a  respiratory 
therapy  department,  a  pharmacy  or  a  bed  for  the  patient. 

Since  the  HME  services  are  vital  to  a  home  care  plan,  the  quality 
of  service  required  from  this  industry  is  necessarily  high.  The 
personnel  from  a  HME  firm  interact  with  physicians  and  health 
professionals  from  a  HHA  to  establish  a  plan  of  care,  provide 
education  to  nurses  and  patients  regarding  the  equipment  provided 
by  the  HME,  and  assist  in  monitoring  patients  progress  during  the 
post  acute  care  phase. 

The  quality  issue  is  an  important  one.  Quality  issues  that  are 
expected  of  a  Home  Medical  Equipment  Company  include  such  things 
as  timely  delivery,  seven  days  a  week,  of  equipment  regardless  of 
where  the  patient  lives.  Patients  who  live  in  rural  areas  as  well 
as  inner  city  "high  risk"  areas  are  expected  to  be  provided  the 
same  level  of  service  as  those  patients  in  conveniently  located 
areas . 

We  expect  that  patient  education  materials  will  be  easily 
understood,  that  when  equipment  is  delivered  it  is  setup  and 
explained  to  the  patient's  satisfaction,  that  the  equipment  is 
cleaned  and  repaired,  that  there  be  a  knowledqeable  person 
available  from  the  HME  company  for  problems.  Assistance  to  the 
patient  and  family  with  Medicare  billing  and  processing  is  also 
expected . 

There  is  also  the  requirement  that  documentation  be  maintained  on 
the  medical  necessity  of  the  service,  the  patients  progress  and 
the  patient's  response  to  therapy.  Reports  are  also  prepared  and 
sent  to  Discharge  Planners  so  that  the  outcome  of  the  discharge 
plan  of  care  can  be  evaluated. 

Accrediting  agencies,  such  as  the  Joint  Conmission  on 
Accreditation  of  Healthcare  Organizations  (JCAHO)  and  the  National 
League  for  Nursing  have  programs  for  organizations  providing  home 
care.  The  standards  established  include  those  of  quality  of  care 
issues . 

As  an  example  of  products  and  services  supplied  by  a  Home  Medical 
Equipment  Company,  a  patient  being  discharged  from  an  acute  care 
hospital  may  receive  any  one,  or  a  combination  of  any  of  the 
following  products  or  services .  He  or  she  may  require  a  pain 
control  pump,  a  feeding  pump,  oxygen  and  suction,  a  venous  access 
device  for  the  administration  of  chemotherapy  or  pain  control 
medication,  a  hospital  bed,  a  conmode,  and  a  wheelchair. 

A  HHA  would  provide  intermittal  skilled  nursing  visits,  a  home 
health  aide  for  personal  care  and  other  rehabilitation  services. 
The  HME  company  is  expected  to  provide  a  pharmacist  and/or  nurse 
to  provide  inservice  education  for  the  HHA  nurse  on  the  use  of  the 
pain  control  pump.  The  HME  company  is  expected  to  provide  the 
"state  of  the  art"  equipment  necessary,  and  appropriate  traininq, 
to  maintain  the  patency  of  the  venous  access  device,  and  the  care 
of  the  insertion  site.  The  HME  pharmacist  is  also  expected  to 
work  with  the  patient's  physician  to  monitor  the  use  of  the 
narcotic  and  to  provide  advice  on  the  dosage  and  rate  settings  of 
the  pump  to  give  the  patient  maximum  pain  relief  with  the  fewest 
side  effects. 

The  HME  company  staff  is  also  expected  to  provide  detailed 
education  to  the  Home  Health  Agency  nurse  and  the  family  on  the 
use  of  the  enteral  feeding  pump  and  to  advise  on  the  type  of 
enteral  product  that  will  best  meet  the  needs  of  the  individual 
patient.        Family  members,  or  others  available  to  provide  care,  if 
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they  exist  and  are  able  and  willing  to  provide  care,  are  also  part 
of  the  home  health  care  system  and  thus  need  the  services  of  the 
HME  company. 

The  HME  company  is  also  expected  to  provide  a  respiratory 
therapist  to  assist  in  the  selection  of  the  most  cost-effective 
method  of  delivering  the  prescribed  flow  rate  of  oxygen,  educate 
the  patient  and  family  and  provide  monitoring  information  to  the 
physician.  The  therapist  is  also  expected  to  instruct  the  patient 
and  HHA  agency  nurse  in  the  use  of  the  suction  device  in  use  in 
the  home.  If  the  patient  is  required  to  go  for  outpatient  therapy 
or  to  a  physician's  office,  a  portable  oxygen  and  suction  system 
must  also  be  provided  for  patient  safety. 

The  selection,  delivery,  and  setup  of  equipment  such  as  the  bed  is 
also  expected,  sometimes  even  requiring  the  rearranging  of  rooms 
of  furniture  to  accommodate  the  needs  of  the  patient  and  family. 

The  second  point:  Care  to  a  medicare  Beneficiary  after  he  or  she 
needs  skilled  care. 

In  many  situations  a  Medicare  Beneficiary  is  able  to  reach  a  level 
of  care  at  which  there  is  no  longer  justification  for  intermittent 
skilled  nursing  or  rehabilitation  visits.  Many  of  these  patients 
are  self-care  or  are  receiving  care  from  family  members  or  others 
who  have  been  trained  to  provide  ongoing  care.  Even  though  a  Home 
health  Agency  staff  person  may  no  longer  be  providing  services  to 
these  patients,  the  Home  Medical  Equipment  company  will  continue 
to  provide  service  necessary  to  maintain  the  equipment,  provide 
monitoring  of  the  patient's  condition,  be  available  for  any 
problems  that  develop  and  continue  to  coirmunicate  with  the 
patient ' s  physician . 

In  many  cases  the  HME  company  is  the  sole  provider  of  home 
services.  The  HME  company  may  be  considered  to  be  providing  long 
term  care. 

The  level  and  quality  of  service  is  very  important  for  these 
Medicare  Beneficiaries.  These  companies  provide  a  necessary 
service  that  allows  the  patient  to  be  maintained  at  home,  and  that 
allows  physicians  to  adjust  various  forms  of  therapy  for  many 
patients  without  hospitalization.  Support  from  HME  companies  to 
persons  who  live,  alone,  to  families  caring  for  patients  at  home, 
including  not  only  the  elderly,  but  the  pediatric  patient,  and  the 
disabled,  is  an  ongoing  service  as  long  as  there  is  medically 
necessary  equipment.    This  may  be  for  the  life  of  the  patient. 

Another  point  about  the  HME  industry  being  the  sole  provider  of 
in-home  services  must  be  made.  The  HME  company  staff  member  is 
allowed  into  homes  of  the  disabled  senior,  the  frail  elderly,  the 
majority  of  whom  are  women,  many  of  whom  live  alone.  This  open 
access  to  our  at-risk  disabled  and  elderly  must  be  taken  into 
consideration  when  looking  at  the  HME  industry.  The  quality  and 
training  of  staff,  from  the  delivery  person  to  the  pharmacist  is 
essential  since  they  are  providing  services  to  patients  in  their 
place  of  residence  without  any  on-site  supervision. 

To  summarize,  the  HME  provider,  be  it  a  national  chain  or  a 
local /regional  company,  provides  essential  products  and  services 
to  the  patient  being  cared  for  in  his  or  her  home.  If  they  are 
unable  to  continue  to  provide  the  level  of  service  described 
above,  there  may  not  be  the  option  of  having  the  disabled  or  frail 
elderly  safely  cared  for  at  home. 

In  closing,  I  am  pleased  with  the  opportunity  to  present  our  views 
and  would  welcome  any  questions  you  may  have. 
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STATEMENT  OF  HOPE  S.  FOSTER,  GENERAL  COUNSEL, 
AMERICAN  CLINICAL  LABORATORY  ASSOCIATION 

Chairman  Stark.  Ms.  Foster. 

Ms.  Foster.  Thank  you.  Good  morning,  Mr.  Chairman  and  sub- 
committee members.  My  name  is  Hope  Foster.  I  am  general  coun- 
sel of  the  American  Clinical  Laboratory  Association,  an  organiza- 
tion of  federally  regulated  independent  laboratories. 

ACLA  appreciates  the  opportunity  to  testify  here  today  

Chairman  Stark.  Excuse  me.  Pull  that  microphone  closer  and 
lower  or  we  won't  be  able  to  hear  you. 

Ms.  Foster.  We  don't  want  that.  ACLA  appreciates  the  opportu- 
nity to  appear  here  today.  In  the  past  ACLA  has  worked  with  this 
subcommittee  and  Congress  in  developing  laboratory  reimburse- 
ment proposals  that  help  reduce  the  Federal  deficit  and  yet  still 
treat  laboratories  fairly. 

Indeed,  last  year  year  the  OBRA  1989  laboratory  provisions  were 
in  large  part  based  on  proposals  that  originally  were  made  by 
ACLA.  Once  again,  this  year  we  are  anxious  to  help  develop  a  fair 
budget  proposal  applicable  to  laboratories. 

In  our  written  statement  we  have  offered  our  suggestions  con- 
cerning where  cuts  could  most  equitably  be  made.  Although  we  do 
not  welcome  such  cuts,  we  understand  the  need  for  budget  savings 
and  our  obligation  to  participate  in  the  budget  process. 

At  this  time  I  would  like  to  emphasize  just  a  few  points  that  are 
made  in  our  written  statement.  In  judging  any  laboratory  proposal, 
and  especially  the  proposal  submitted  by  the  administration,  we 
think  it  is  important  to  bear  in  mind  the  history  of  laboratory  re- 
imbursement. 

Since  1984  when  Congress  instituted  the  current  laboratory  fee 
schedule  methodology,  laboratories  have  experienced  eight  cuts  in 
payment  rates  and  two  freezes  in  laboratory  reimbursement  levels. 
An  independent  consulting  firm  survey  of  Medicare  reimbursement 
rates  for  laboratories  in  the  State  of  Oregon  found  that  for  nine 
commonly  ordered  tests,  Medicare  reimbursement  for  laboratories 
is  now  only  45  percent  of  what  it  was  in  1984  before  the  fee  sched- 
ules were  implemented.  A  comparable  study  conducted  by  ACLA 
members  of  laboratory  reimbursement  in  12  States  found  in  a 
State  survey,  laboratory  reimbursement  today  on  average  by  State 
is  never  more  than  68  percent  of  what  it  was  in  1984,  and  in  sever- 
al States  it  is  considerably  less. 

We  have  distributed  to  each  of  you  this  morning  a  series  of 
graphs  that  depict  the  effects  of  the  payment  reduction  since  1984 
by  State,  by  procedure  code.  It  looks  like  this.  These  charts  provide 
graphic  testimony  to  the  effects  of  these  cuts.  Clearly  few  indus- 
tries can  suffer  such  cutbacks  without  some  effect.  Moreover,  these 
reductions  come  at  an  especially  critical  time  because  laboratories 
face  a  number  of  new  costs  as  a  result  of  changes  in  the  health 
care  field.  The  emergence  of  AIDS,  for  example,  has  caused  labora- 
tories to  spend  growing  amounts  on  safety  precautions  to  protect 
laboratory  workers. 

Further,  new  requirements  in  many  States  related  to  the  dispos- 
al of  infectious  wastes  are  also  driving  up  laboratory  costs.  One  lab 
noted  it  pays  a  waste  disposal  firm  $10,000  a  month  to  dispose  of  its 
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infectious  medical  waste.  Another  lab  said  that  it  spent  $65,000  for 
new  equipment  for  the  purification  of  infectious  waste  and  that  it 
had  to  hire  a  new  employee  to  run  the  equipment. 

Comprehensive  quality  assurance  regulations  promulgated  pur- 
suant to  Medicare  and  the  Clinical  Laboratory  Improvement  Act  of 
1967  and  the  proposed  regulations  just  issued  yesterday  pursuant 
to  CLIA  1988  will  require  most  independent  clinical  labs  to  spend 
additional  amounts  on  regulatory  compliance. 

Because  the  laboratory  industry  is  highly  labor  intensive,  in- 
creases in  salaries  have  significantly  affected  costs.  Based  on  na- 
tional data,  for  example,  the  salaries  of  chief  medical  technologists 
and  staff  medical  technologists  have  each  increased  well  over  30 
percent.  Since  1987  ACLA  members  report  in  some  areas  the  sala- 
ries paid  to  cytotechnologists,  those  people  who  perform  Pap  smear 
screening,  have  almost  doubled  in  recent  years,  a  trend  that  is 
likely  to  continue  or  escalate  as  the  result  of  the  work  load  limita- 
tions mandated  by  CLIA  1988.  ACLA  does  not  object  to  these  new 
regulations  to  protect  workers  and  patients. 

ACLA  has  always  been  a  strong  supporter  of  across-the-board 
quality  assurance  regulations  including  those  mandated  by  CLIA 
1988.  However,  such  regulations  will  impose  additional  costs  on 
laboratories  and  will  do  so  at  a  time  when  Medicare  reimburse- 
ment, which  may  account  for  as  much  as  30  percent  of  a  laborato- 
ry's revenues,  has  diminished.  In  view  of  these  new  regulations  and 
additional  expenses,  it  will  be  difficult  for  labs  to  continue  to 
absorb  additional  reductions  in  Medicare  reimbursement. 

Such  reductions  may  force  laboratories  to  cut  back  on  the  serv- 
ices that  they  offer  which  will  in  turn  result  in  a  significant  reduc- 
tion in  the  access  to  laboratory  services  that  Medicare  beneficiaries 
currently  enjoy. 

In  short,  ACLA  believes  in  view  of  all  of  these  changes,  this  is 
simply  not  the  proper  time  for  a  massive  restructuring  of  Medicare 
reimbursement  to  clinical  laboratories.  Unfortunately,  we  believe 
many  of  the  provisions  in  the  administration's  fiscal  year  1991 
budget  proposal  would  do  just  that  by  changing  the  basis  on  which 
laboratories  are  currently  paid.  However,  because  ACLA  recognizes 
the  importance  of  reducing  the  deficit,  the  association  will  not  op- 
posed the  administration's  request  that  national  limitation 
amounts  be  reduced  from  93  percent  of  the  fee  schedule  medians 
where  they  were  set  by  OBRA  1989  to  90  percent  of  the  median. 
This  is  the  type  of  median  based  cap  the  GAO  was  testifying  about 
earlier.  We  believe  this  reduction  will  result  in  substantial  savings. 

In  addition,  ACLA  is  also  in  agreement  with  the  administration's 
proposal  that  the  fee  schedules  be  updated  by  the  Consumer  Price 
Index.  As  explained  in  our  written  statement,  the  current  national 
limitation  amount  should  be  updated  before  new  limitations  are 
calculated.  The  other  provisions  recommended  by  the  administra- 
tion attempt  to  restructure  the  current  basis  of  laboratory  reim- 
bursement in  a  way  that  would  be  injurious  to  the  quality  of  labo- 
ratory testing  and  would  result  in  a  reduction  in  the  access  to 
these  services  that  Medicare  beneficiaries  currently  enjoy.  Thank 
you  for  your  attention.  I  would  be  happy  to  answer  any  questions. 

[The  statement  of  Ms.  Foster  follows:] 
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STATEMENT  OF  THE  AMERICAN  CLINICAL  LABORATORY  ASSOCIATION 


A.  Introduction 

The  American  Clinical  Laboratory  Association  (ACLA), 
an  organization  of  federally  regulated  independent  clinical 
laboratories,  appreciates  this  opportunity  to  comment  on  the 
Administration's  Fiscal  Year  1991  budget  proposals  for  Medicare 
reimbursement  of  clinical  laboratories.  This  Committee  faces  the 
difficult  task  of  determining  where  and  how  Medicare  cuts  should  be 
made,  and  ACLA  wishes  to  offer  its  assistance  this  year  as  it  has 
in  past  years. 

ACLA  must  emphasize,  however,  that  independent  laboratories 
have  suffered  substantial  reimbursement  reductions  in  each  of 
the  past  six  years.  In  the  laboratory  industry,  as  in  health  care 
generally,  quality  requires  the  expenditure  of  substantial  funds. 
Ensuring  that  beneficiaries  continue  to  have  adequate  access  to 
high-quality  care  costs  money.  At  a  time  when  laboratories  face 
increasing  costs  stemming  from  changes  in  the  health  care 
environment,  the  need  to  meet  the  highest  quality  standards  and  new 
regulatory  requirements,  the  basic  fact  is  that  laboratories  cannot 
continue  to  absorb  significant  cuts  in  reimbursement  without  some 
effect  on  either  quality  or  access  to  services. 

The  Administration's  FY' 91  budget  package  proposes  wide-ranging 
changes  to  Medicare's  reimbursement  of  laboratory  testing  that 
threaten  to  seriously  undermine  the  industry's  ability  to  provide 
high-quality  testing  services.  ACLA  has  reviewed  the  proposal  and 
has  identified  several  parts  of  it  which  the  Association  will  not 
oppose.  However,  other  portions  of  the  proposal  could  make  it 
impossible  for  many  laboratories  to  survive  and  could  impair  quality 
and  access. 

In  this  statement,  ACLA  first  reviews  the  impact  of  recent 
laboratory  reimbursement  reductions.  Against  this  background,  ACLA 
then  discusses  its  position  on  the  Administration's  FY '91  laboratory 
proposals.  Finally,  the  Association  presents  its  own  proposal, 
which  it  urges  the  Committee  to  consider  as  an  alternative  to  the 
package  advanced  by  the  Administration. 


B.     The  Current  State  of  Laboratory  Reimbursement 

Since  1984,  when  Congress  instituted  the  current  laboratory  fee 
schedule  methodology,  laboratories  have  suffered  eight  cuts  in 
payment  rates  and  two  freezes  in  reimbursement  levels. —'  ACLA 
learned  recently  of  an  independent  consulting  firm  survey  of 
Medicare  reimbursement  rates  for  laboratories  in  the  state  of 
Oregon.  This  survey,  which  was  not  undertaken  for  ACLA  or  any  of 
its  members,  found  that  for  nine  commonly  ordered  tests,  1990 
Medicare  reimbursement  was  only  45  percent  of  what  it  was  in  1984, 
before  the  fee  schedules  went  into  effect.  Moreover,  when  the 
effects  of  inflation  or  Gramm-Rudman-Hollings  sequestration  are 
included,  this  reduction  is  even  greater. 

The  results  of  this  survey  are  not  unusual.  ACLA  members  did  a 
similar  survey  of  laboratory  reimbursement  in  12  other  states  based 
on  15  commonly  ordered  tests.  The  numbers  set  out  below  show  the 
1990  Medicare  reimbursement  as  a  percentage  of  what  it  was  in  1984 
before  the  institution  of  the  fee  schedules. 


1/    This  analysis  excludes  the  additional  effects  of  Gramm- 
Rudman-Hollings  sequestration. 
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Connecticut 

65% 

Minnesota 

54% 

Delaware 

64% 

New  Jersey 

66% 

Illinois 

62% 

New  York 

68% 

Kansas 

62% 

Ohio 

51% 

Michigan 

65% 

West  Virginia 

62% 

In  sum,  in  no  state  surveyed  by  AC  LA  were  laboratories  being 
paid  more  than  68  percent  of  what  they  were  being  paid  in  1984 
before  the  implementation  of  the  fee  schedules. 

Obviously,  few  industries  can  suffer  such  cutbacks  without  some 
effect.  However,  the  impact  of  these  rollbacks  is  even  greater 
since  during  this  same  period,  most  items,  and  certainly  most  health 
care  commodities  and  services,  have  increased  in  cost.  For  example, 
between  1984  and  1989,  the  Consumer  Price  Index  (CPI)  rose  by  over 
19  percent,—/  while  the  index  for  all  medical  services  rose  by 
approximately  40  percent. —>  Indeed,  between  1988  and  1989  alone, 
the  cost  of  outpatient  services  alone  rose  by  over  10  percent. 

Moreover,  laboratories  have  been  faced  with  a  number  of 
specific  increases  in  expenses  over  the  last  several  years.  The 
emergence  of  AIDS,  for  example,  has  caused  laboratories  to  spend 
growing  amounts  on  safety  precautions  to  protect  laboratory 
workers.  New  regulations  to  be  issued  by  the  Occupational  Safety 
and  Health  Review  Commission  (OSHRC)  that  require  laboratories  to 
take  additional  precautions  to  protect  workers  will  add  to  these 
costs.  Obviously,  laboratories  understand  the  necessity  of 
protecting  their  workers  from  AIDS  and  Hepatitis  B;  however, 
implementing  these  precautions  is  expensive. 

In  addition,  comprehensive  quality  assurance  regulations 
recently  issued  pursuant  to  Medicare  and  the  Clinical  Laboratory 
Improvement  Act  of  1967  (CLIA'67),  which  are  scheduled  to  go  into 
effect  later  this  year,  will  require  most  independent  clinical 
laboratories  to  spend  increasing  amounts  on  regulatory  compliance. 
Other  regulations  implementing  the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA'88),  which  are  scheduled  to  be  released  any 
day,  will,  when  effective,  require  further  expenditures. 

Moreover,  the  laboratory  industry  is  highly  labor  intensive, 
and  salaries  for  the  skilled  individuals  necessary  to  do  testing 
have  increased  dramatically  in  the  last  few  years.  Based  on 
national  data,  for  example,  the  salaries  of  chief  medical 
technologists  and  of  staff  medical  technologists  have  each  increased 
by  well  over  30  percent.  In  addition,  it  is  expected  that  the 
salaries  of  cytotechnologists ,  which  have  grown  dramatically  over 
the  past  few  years,  will  continue  to  rise  as  a  result  of  the 
increased  demand  for  these  individuals  that  will  result  from  the 
workload  limitations  imposed  by  new  federal  regulations. 

Finally,  when  compared  with  other  Medicare  expenditures, 
testing  performed  by  independent  clinical  laboratories  is  cost- 
effective.  In  1988,  the  last  year  for  which  actual  data  is 
available,  Medicare  spent  approximately  $29.97  per  Part  B  enrollee 
on  independent  laboratory-provided  testing,  an  amount  that  is  far 
lower  than  the  average  expenditure  for  other  Part  B  services 
provided  by  physicians  ($954.15)  or  hospital  outpatient  departments 


2/    Statistical  Abstract  of  the  United  States,  1989,  at  469; 
Bureau  of  Labor  Statistics,  U.S.  Department  of  Labor,  CPI 
Detailed  Report,  January  1990,  at  156. 

3/  Id. 


4/    Bureau  of  Labor  Statistics,  1989,  U.S.  Department  of  Labor, 
CPI  Detailed  Report,  January  1990  at  161. 
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($249.05).!/  Even  more  significant,  however,  is  the  economic  and 
human  savings  that  laboratory  testing  provides  through  early 
diagnosis  and  detection  of  disease  triggering  prompt  medical 
intervention,  enhancing  the  likelihood  of  recovery,  and  reducing 
both  the  human  suffering  and  the  amounts  that  would  have  been  spent 
had  the  disease  continued  undiscovered.  This  is  the  area  in  which 
lab  testing  really  proves  its  cost-effectiveness!  Thus,  in  the  face 
of  escalating  cost  burdens,  laboratories  have  seen  their  actual 
Medicare  reimbursement  decreased  year  after  year.—/ 


C.     The  Administration  Proposal 

With  this  background,  we  now  review  the  Administration's  FY' 91 
budget  proposal  for  Medicare  reimbursement  of  clinical 
laboratories.  As  noted  above,  the  Administration  has  offered 
a  broad  package  of  proposals  which  appear  to  be  designed  not  to  meet 
the  necessary  budget  targets,  but  to  basically  restructure  the 
method  by  which  laboratories  are  reimbursed.  The  Administration,' s 
proposals  are:  (i)  a  reduction  in  the  national  limitation  amounts, 
which  act  as  a  "ceiling"  on  laboratory  payments,  for  most  individual 
tests  to  90  percent  of  the  Medicare  fee  schedule  medians;  (ii)  a 
reduction  in  the  national  limitation  amounts  for  profiles  and 
"standardized  test  packages"  to  80  percent  of  the  fee  schedule 
medians;  (iii)  a  CPI  update  on  fee  schedule  amounts  below  the 
national  limitation  levels;  (iv)  a  requirement  that  laboratories 
report  the  price  charged  to  the  test-ordering  physician  when  he  or 
she  orders  a  particular  test  for  a  non-Medicare  patient;  and  (v) 
implementation  of  a  competitive  bidding  demonstration  for  laboratory 
services . 

While  the  Administration  has  stated  that  this  package  of 
proposals  will  save  about  $60  million  in  FY' 91,  they  could  actually 
cause  substantially  larger  reductions,  especially  in  out-years.  The 
Congressional  Budget  Office  (CBO)  has  reported  that  just  the  first 
three  provisions  listed  above  will  likely  save  $85  million  in  1991. 

Because  AC LA  understands  the  need  to  reduce  the  mounting 
federal  deficit,  it  is  prepared  to  refrain  from  opposing  the 
Administration's  proposal  to  reduce  the  national  limitation  amounts 
to  90  percent  of  the  fee  schedule  medians.  7J  The  Association's 
initial  review  suggests  that  this  reduction  alone  could  achieve  a 
substantial  reduction  in  Medicare  payments. 

In  addition,  AC LA  supports  the  Administration's  proposed  update 
of  the  fee  schedules.  Although  the  amount  of  the  update  is  not 
specified,  AC LA  urges  the  implementation  of  an  update  reflecting  the 
full  increase  in  the  CPI.  Further,  ACLA  urges  that  the  national 
limitation  amounts  also  be  updated  before  reduced  limitation  amounts 


5/    See  Board  of  Trustees,  Federal  Supplementary  Medical 

Insurance  Trust  Fund:     1990  Annual  Report  of  the  Board  of 
Trustees  of  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund  at  46.     This  statistic  covers  independent  laboratories 
only;   it  does  not  include  physicians'  office  or  hospital 
outpatient  laboratories.     It  should  also  be  noted  that  the 
Trustees  Report  estimates  that  in  1990  independent  laboratory 
expenditures  will  account  for  less  than  three  percent  of  the 
money  spent  for  each  Part  B  enrollee.  Id. 

6/    Significantly,  reimbursement  for  most  other  services  has 
increased  somewhat  since  1984. 

7/    In  recent  years,  ACLA  has  endorsed  the  achievement  of 
laboratory  savings  through  reductions  in  the  national 
limitation  amounts,  as  this  methodology  encourages  efficiency 
and  is  more  equitable  than  other  approaches  to  spending 
cuts.     The  most  important  question,  of  course,  is  what  the 
appropriate  level  for  the  national  limitation  amount  is. 
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are  calculated.  In  this  way,  the  reimbursement  received  by 
laboratories  that  are  subject  to  the  new  national  limitation  amount 
will  be  adjusted  to  reflect  the  effects  of  inflation. 

AC  LA  believes  that  the  Administration's  other  proposals  will 
have  serious  deleterious  effects  on  the  quality  of  and  access  to 
laboratory  testing  services.  These  proposals  appear  to  stem  from  a 
desire  not  to  save  money  but  to  restructure  the  way  in  which 
laboratories  are  reimbursed.  If  this  is  true,  then  ACLA  believes 
there  should  be  a  full  airing  of  the  issues  involved,  rather  than  an 
attempt  to  radically  revamp  the  industry  through  the  budget 
process.  In  addition,  as  noted  above,  many  of  these  provisions  are 
not  necessary  to  reach  the  $60  million  that  the  Administration 
wishes  to  save  on  laboratory  expenditures.  Further,  as  noted,  the 
industry  is  currently  preparing  for  the  effect  of  two  new  sets  of 
laboratory  regulations.  This  hardly  seems  the  time  to  implement 
a  major  restructuring  of  the  industry  that  will  further  reduce 
reimbursement.  Finally,  as  discussed  in  greater  detail  below,  there 
are  other  more  reasonable  and  more  effective  solutions  if  the 
Administration  (and  Congress)  truly  wishes  to  restructure  the  test 
delivery  system. 


1.       Reduction  in  the  National  Limitation 
Amounts  for  Profiles  


The  Administration  is  proposing  to  establish  new  national 
limitation  amounts  for  profiles  and  "standardized  test  packages," 
which  would  be  set  at  80  percent  of  the  fee  schedule  medians. 
Although  it  is  unclear  what  is  meant  by  "standardized  test 
packages,"  as  it  is  not  a  term  commonly  used  in  the  laboratory 
industry,  it  is  believed  that  the  Administration  intends  this 
provision  to  apply  to  test  panels,  as  well  as  profiles. 

Profiles  are  groups  of  tests  that  are  ordered  as  a  package, 
that  are  conducted  individually  and  frequently  on  different 
instruments,  and  that  are  often  performed  on  different  specimens. 
Physicians  order  profiles  because  it  is  more  efficient  and 
convenient  for  them  to  do  so.  It  is  easier  for  a  physician  to  order 
a  single  profile  than  request  numerous  individual  tests.  Moreover, 
profiles  represent  good  medical  practice,  as  they  may  lead  to  the 
early  diagnosis  and  treatment  of  medical  conditions,  a  result  that 
ultimately  saves  Medicare  expenditures  through  early  detection  of 
disease.  Although  profile  ordering  results  in  a  substantial 
reduction  in  the  paperwork  and  time  required  of  the  physician  and 
his  or  her  staff,  the  laboratory  bears  the  same  costs  as  it  would 
have  borne  had  each  test  been  ordered  individually,  because  each 
testing  procedure  must  be  performed  individually. 

Unlike  profiles,  panels  are  automated  tests  performed  on 
a  single  specimen  on  a  single  instrument.  By  doing  a  single  panel, 
a  laboratory  may  actually  perform  as  many  as  24  or  25  different 
types  of  analyses.  While  panels  have  been  assigned  procedure  codes, 
most  profiles  have  not  been.  Both  panels  and  profiles  represent 
appropriate  laboratory  testing  practice  that  is  in  the  best 
interests  of  the  patient. 

Currently,  HCFA  has  directed  carriers  to  reimburse  for  panels 
at  a  single  price  just  as  they  would  for  any  test.  This  is  a 
reasonable  approach,  as  a  panel  is  in  reality  just  like  any  other 
individual  test.  However,  for  this  reason,  there  is  also  no  reason 
to  reimburse  panels  using  a  formula  different  than  is  used  for  other 
individual  tests,  which  is  what  the  Administration  proposes. 
Moreover,  panels  have  already  been  subject  to  a  fee  schedule 
rebasing  which  reduced  payment  by  8.3  percent  (see  OBRA'87). 

In  the  case  of  profiles,  HCFA  has  instructed  carriers  to 
reimburse  for  each  individual  test  included  in  a  profile,  where  no 
procedure  codes  have  been  assigned,  but  to  pay  no  more  for 
the  aggregated  total  of  tests  than  would  be  charged  patients 
and  other     third-party     payors     for      the     profile.  ACLA  members 
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bill  Medicare  for  profiles  in  accordance  with  HCFA's  instructions .§/ 
ACLA  members  also  provide  Medicare  the  same  profile  concessions  as 
are  supplied  to  other  third-party  payors.  Thus,  if  the  tests  would 
cost  a  physician's  non-Medicare  patient  $75.00  when  billed 
separately,  but  would  only  cost  $50.00  as  a  profile,  Medicare  is 
billed  only  $50.  As  a  result,  Medicare  receives  the  same  benefits 
as  other  third-party  payors.  Accordingly,  there  is  simply  no  reason 
to  enact  a  separate  reimbursement  formula  applicable  to  this  type  of 
test  package. 


2.       Reporting  of  the  Price  To  Test- 
Ordering  Physician  

The  Administration  has  also  proposed  that  independent 
laboratories  report  to  Medicare  the  price  charged  to  the  test- 
ordering  physician  when  he  or  she  orders  the  same  test  for  a  non- 
Medicare  patient.  The  Administration  has  indicated  it  would  use 
this  information  to  reduce  the  fee  schedules  in  the  future,  although 
no  specifics  are  available  concerning  how  this  reduction  would  be 
effectuated.-/  This  proposal  is  an  attempt  to  revamp  the  entire 
structure  of  laboratory  pricing  by  forcing  laboratories  to  provide 
Medicare  the  same  price  given  to  physicians  for  non-Medicare 
testing.  However,  there  is  simply  no  reason  why  physician  prices 
should  be  used  as  the  basis  for  a  recalculation  of  the  Medicare  fee 
schedule. 

Physicians  often  request  pricing  concessions  from  laboratories, 
and  laboratories  frequently  grant  these  requested  concessions,  when 
such  physicians  order  tests  for  non-Medicare  patients  and  when  such 
physicians  decide  to  pay  the  laboratory  for  the  service.  There  are 
a  number  of  reasons  for  this  practice.  As  an  initial  matter, 
independent  laboratories  have  no  testing  to  perform  without  test 
orders  from  physicians.  As  a  result,  physicians  have  significantly 
more  bargaining  power  than  laboratories.  In  addition,  when  a 
laboratory  bills  a  physician  directly,  it  does  so  on  a  monthly  basis 
and  provides  relatively  little  information  other  than  the  patient's 
name,  date  of  service,  and  services  performed.  The  physician  acts 
as  the  middleman  in  this  transaction,  collects  from  the  appropriate 
third-party  payor  or  patient,  and  assumes  the  risk  of  nonpayment. 
Medicare,  on  the  other  hand,  requires  a  laboratory  to  provide  a 
great  deal  more  information,  which  is  often  difficult,  time- 
consuming  and  expensive  for  the  laboratory  to  obtain.  In  many 
instances,  the  laboratory  does  not  have  this  information,  but  must 
obtain  it  from  physicians  who  are  often  unresponsive  to  requests 
that  they  supply  it.  As  a  result,  it  is  usually  more  expensive  for 
laboratories  to  deal  with  Medicare  than  with  physicians.  Congress 
recognized  this  fact  in  1984,  when  it  required  that  the  laboratory 
fee  schedules  be  calculated  from  prevailing  charges  based  on  prices 
paid  by  patients  and  third-party  payors,  rather  than  on  amounts  paid 
by  physicians. 


8/    HCFA  is  now  studying  whether  carriers  are  enforcing  its 
policy.     It  is  also  studying  whether  profiles  should  be 
assigned  procedure  codes  and  whether  profile  national 
limitation  amounts  should  be  established.     Thus,  the  agency 
is  acting  to  ensure  that  Medicare  does  not  overpay  for 
profiles  and  to  correct  situations  in  which  overpayment 
is  discovered. 

9/    For  example,  would  the  fee  schedules  just  be  reduced  to  the 
lowest  physician  price  or  would  all  the  prices  be  arrayed 
with  the  new  fee  schedule  set  at  some  percentile?    Would  the 
frequency  at  which  a  particular  price  was  charged  be  taken 
into  consideration? 
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Moreover,  when  physicians  order  tests,  the  increasing  volumes 
rpfit-  in  economies  of  scale  that  lower  a  laboratory's  costs; 
however,  Medicare  does  not  order  tests  and  cannot  ensure  a 
laboratory  an  increased  volume  of  tests.  Thus,  although  Medicare 
may  be  a  large  payor  of  testing  services,  it  is  not  a  large 
purchaser  of  testing  services,  and  it  is  fallacious  to  argue  that 
Medicare  should  receive  the  same  price  as  true  large  volume 
purchasers,  such  as  physicians.—/ 

Finally,  compliance  with  the  Administration's  reporting 
proposal  would  be  incredibly  burdensome.^/  Each  time  a  laboratory 
billed  Medicare  it  would  have  to  determine  what  it  would  charge  a 
particular  physician  for  the  specific  test.  Laboratories  offer 
thousands  of  tests  to  thousands  of  physicians  at  changing  and  often 
individualized  prices.  In  1984,  when  Congress  enacted  the  current 
fee  schedule  methodology,  it  instructed  HCFA  to  {  streamline  the 
Medicare  billing  process--a  requirement  that  HCFA  has,  done  little  to 
implement.  The  new  proposal  would  add  an  additional,  highly 
burdensome  requirement,  which  would  only  further  increase  the 
laboratory's  costs  of  dealing  with  Medicare.  For  all  these  reasons, 
AC LA  strongly  opposes  this  reporting  proposal. 


3 .       Competitive  Bidding  Demonstration 

The  Administration  has  also  proposed  implementation  of 
a  competitive  bidding  demonstration  for  laboratory  services.  Like 
the  other  proposals  discussed  above,  this  proposal  represents  an 
attempt  to  radically  restructure  Medicare's  laboratory  reimbursement 
system.  Although  there  is  no  description  of  the  plan  in  the  budget 
proposal,  ACLA  expects  it  would  be  based  on  an  earlier  proposal 
developed  by  a  health  care  consultant  working  under  contract  with 
HCFA.  When  HCFA  tried  to  implement  this  plan  in  the  past,  serious 
weaknesses  in  the  proposed  model  prompted  Congress  to  repeatedly 
block  implementation.—/  ACLA  urges  Congress  to  reject  this 
proposal  for  all  the  reasons  set  out  below. 

Competitive  bidding  for  laboratory  services  is  not  a  new 
idea.  In  late  September,  1985,  HCFA  entered  into  a  contract  with 
Abt  Associates  of  Cambridge,  Massachusetts  to  design,  implement  and 
evaluate  a  competitive  bidding  demonstration  for  procuring 
laboratory  testing  services  reimbursed  by  Medicare.  No  final 
description  of  the  project  was  ever  issued  to  the  public  nor  was  the 
industry  ever  given  an  opportunity  to  comment  on  the  final  plan. 
However,  through  conversations  and  informal  meetings,  details  about 
the  proposal  did  emerge. 

Under     the    Abt    model,  independent    laboratories    that  wished 

to  bid   would   have    to   agree  to   provide   60    specified   tests,  either 

in-house    or    by   arrangement  with   other    labs.      Winning  independent 

laboratories   would    be    paid  at    winning    prices;    losing  independent 

laboratories    would    be    paid  at    prices   below   the   winning   bid.  In 

fact,  the  higher  their  bid  was  above  the  winning  bid,  the  lower 
their  reimbursement  would  be. 


10/  ACLA  has  prepared  a  position  paper  discussing  proposals 
that  Medicare  payment  .should  be  tied  to  prices  charged  to 
physicians  which  it  will  supply  to  the  Committee  if  it 
wishes.     The  document  is  not  attached  to  this  statement 
because  of  the  ten-page  limit  applicable  to  this  testimony. 

11/  ACLA  notes  that  the  federal  government  already  has  substan- 
tial information  about  laboratory  charges  to  physicians. 
Thus,  the  proposed  requirement,   in  addition  to  being  unduly 
burdensome,   is  unnecessary. 

12/  A  similar  moratorium  was  originally  included  in  the  Senate 
Finance  Committee  reported  version  of  OBRA'89;  however,  it 
was  "stripped"  before  Senate  passage. 
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Only  independent  laboratories  were  required  to  bid  to 
participate.  Physician  office  laboratories  would  be  precluded  from 
bidding  but  would  still  be  paid  at  bid  winning  prices.  Hospital 
laboratories  might  or  might  not  have  to  bid,  depending  on  whether 
they  provided  services  to  non-patients,  in  addition  to  hospital 
outpatients.  Although  the  Administration  proposal  does  not 
specifically  mention  the  Abt  model,  it  seems  reasonable  to  assume 
that  this  plan  was  the  inspiration  for  the  inclusion  of  the 
Administration's  competitive  bidding  provision.  Moreover,  many  of 
the  differences  discussed  below  are  endemic  in  any  competitive 
bidding  plan — not  just  the  Abt  proposal. 

ACLA  has  a  number  of  specific  objections  to  competitive  bidding 
for  laboratory  services.  However,  its  major  objection  can  be  summed 
up  simply:  Competitive  bidding  simply  will  not  ensure  quality 
laboratory  services  at  low  prices  and  could  harm  beneficiaries.  The 
system  virtually  ensures  that  there  will  be  a  serious  deterioration 
in  the  quality  of  testing  services.  In  fact,  in  other  instances 
where  competitive  bidding  was  attempted,  some  laboratories  submitted 
unreasonably  low  bids  to  win  the  contract  but  then  could  not  cover 
the  costs  of  providing  the  services  and  were  forced  to  cut  corners — 
with  disastrous  results.  For  example,  when  the  Air  Force  awarded 
a  contract  to  a  laboratory  for  screening  Pap  smears  of  female 
dependents  of  servicemen  on  the  basis  of  competitive  bidding,  the 
winning  laboratory  performed  so  negligently  that  women's  lives  were 
placed  at  risk.  The  Air  Force  was  forced  to  impound  over  700,000 
Pap  smears  which  they  found  contained  numerous  errors.  Other 
attempts  to  use  competitive  bidding  for  laboratory  services  have  met 
with  similar  fates.—/  Further,  because  few  details  have  been 
provided  about  the  Abt  plan  and  because  neither  the  industry  nor 
Congress  has  ever  had  an  opportunity  to  review  it,  it  is  virtually 
impossible  to  know  how  the  system  would  operate  in  practice. 

The  treatment  accorded  "losing"  laboratories  under  the  Abt 
Model  is  especially  disturbing.  These  labs  would  be  reimbursed  at 
levels  substantially  below  both  their  bid  price  and  the  "winning" 
bid  price.  If  the  losing  entities  initially  bid  prices  that  they 
believed  were  realistic  from  a  cost  and  competitive  standpoint,  then 
it  follows  that  they  would  be  reimbursed  at  a  level  that  might  not 
even  allow  them  to  cover  their  costs.  As  a  result,  they  would  find 
it  difficult  to  provide  quality  services.  Moreover,  laboratories 
that  found  they  were  losing  money  on  Medicare  work  could  be  forced 
to  close  or  merge,  leading  to  increased  concentration  in  the 
industry  and  decreased  access  for  beneficiaries. 

These  problems  are  exacerbated  by  the  fact  that  the  Abt  model, 
unlike  most  competitive  bidding  models,  does  not  guarantee  any 
volume  of  testing  to  the  winners. 14/  Thus,  a  laboratory  would  have 
no  way  of  estimating  what  its  volume  would  be  when  it  was 
formulating  its  bid.  This  fact  would  make  it  extremely  difficult 
for  laboratories  to  develop  intelligent,  rational  bids  that 
reflected  the  cost  of  providing  a  particular  volume  of  service. 
Because  there  is  no  way  to  assure  that  the  bid  price  would  relate  to 
the  actual  cost  of  providing  the  service,  the  quality  problems  noted 
above  would  be  virtually  assured.     To  risk  such  a  deterioration  in 


13/  See  J.R.  Schenken,  M.D.,   "Caution  on  the  Slippery  Road  to 
Competitive  Bidding ," 'Medical  Laboratory  Observer  at  57 
(March,  1983) . 

14/  In  the  usual  instance,  of  course,  competitive  bidding 

requires  a  firm  to  offer  a  lower  price  in  exchange  for  an 
assurance  of  increased  volume.     Abt  correctly  avoided  such 
a  practice  because  of  its  concern  that  the  quality  problems 
discussed  above  would  result.     However,  without  some  idea  of 
volume,  it  impossible  for  participants  to  formulate  a 
reasonable  bid.     It  is  this  inherent  contradiction  that  makes 
it  impossible  for  competitive  bidding  for  laboratory  services 
to  succeed. 
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quality   when   Congress   has  just 
designed       to       ensure  high 
counterproductive. 


recently  passed  CLIA'88,  which  is 
quality,       seems       dangerous  and 


Further,  the  Abt  model  treats  the  three  categories  of 
laboratory  competitors — physician  office,  hospital  and  independent — 
differently,  thereby  undercutting  many  recent  legislative  reforms 
that  were  designed  to  ensure  a  level  playing  field  among  various 
classes  of  labs.  As  envisioned  by  the  Abt  model,  physician  office 
laboratories  would  automatically  be  paid  at  the  bid  winning  price. 
Those  hospital  laboratories  that  provide  testing  to  hospital  non- 
patients  would  be  treated  in  the  same  fashion  as  independent 
laboratories.  For  hospitals  that  perform  testing  only  on  hospital 
out-patients,  however,  bidding  would  not  be  required,  but  these 
hospitals  would  be  paid  at  bid  winning  prices. 

Numerous  problems  are  created  by  this  aspect  of  the  proposed 
design.  Independent,  hospital  and  physician  office  laboratories 
compete  for  testing  business.  In  fact,  physician  office  and 
hospital  laboratories  have  a  natural  advantage  in  this  competitive 
battle,  as  they  have  captive  patients  that  they  control.  Independent 
laboratories  have  no  such  benefit  because  they  have  no  patients  of 
their  own  and  are  dependent  on  a  physician  request  to  trigger  the 
testing  process.  Despite  this  competitive  disadvantage,  it  is  the 
independent  clinical  labs  that  would  bear  the  greatest  risk  of  being 
reimbursed  at  a  level  below  the  winning  bid  if  they  were  classified 
as  "losers."  Physician  office  labs  would  never  bear  that  risk  and 
hospitals  would  only  bear  it  if  they  provided  services  to  non- 
patients.  Obviously,  this  plan  effectively  destroys  the  "level 
playing  field"  created  by  recent  legislation,  the  purpose  of  which 
was  to  ensure  that  all  laboratories — physician  office,  hospital,  and 
independent — are  treated  the  same  by  Medicare  payment  rules. 

Moreover,  even  if  the  Abt  plan  were  only  implemented  as  a 
demonstration,  it  would  be  both  expensive  and  burdensome.  Today, 
each  carrier  reimburses  laboratories  on  the  basis  of  a  single  fee 
schedule.  Under  the  competitive  bidding  plan,  specific  pricing 
information  would  have  to  be  retained  for  each  of  the  participating 
laboratories.  Finally,  because  of  the  quality  problems  inherent  in 
competitive  bidding,  even  a  demonstration  project  presents  great 
risks  to  patients  whose  testing  is  included  in  the  project.  For  all 
of  these  reasons,  ACLA  opposes  the  Administration's  competitive 
bidding  proposal. 


4 .  Summary 

With  the  exception  of  the  reduction  in  the  national  limitation 
amounts  to  90  percent  and  the  CPI  update,  ACLA  opposes  the 
Administration's  proposals  for  clinical  laboratory  testing 
services.  As  discussed  above,  these  provisions  appear  to  represent 
an  attempt  to  effect  major  restructuring  of  the  clinical  laboratory 
testing  market  under  the  guise  of  the  budget  process.  Further,  such 
revamping  would  wreak  havoc  in  the  industry,  harm  quality  care  and 
reduce  access.  If  Congress  is  interested  in  changing  the  delivery 
of  testing  services,  ACLA  urges  it  to  consider  the  proposal  set  out 
below. 

D.     Congress  Should  Adopt  Direct  Billing  Legislation 

If  the  Administration  (and  Congress)  wish  to  reform  the 
structure  of  clinical  laboratory  testing,  then  they  should  reject 
the  proposals  discussed  above,  and  instead,  enact  direct  billing 
legislation,  which  would  prohibit  physicians  from  billing  for  tests 
that  they  do  not  perform.  Direct  billing  would  correct  the  problems 
that  were  the  impetus  for  most  of  the  Administration's  proposals, 
without  their  unfortunate  side-effects  on  quality  and  access. 

Under  the  current  system,  in  most  states  a  physician  ordering  a 
test     for     a     non-Medicare    patient     can    either     request     that  the 
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laboratory  bill  him  or  that  it  bill  the  patient  or  third-party  payor 
directly.  If  the  laboratory  bills  the  physician,  then  he  pays  the 
laboratory,  and  bills  the  third-party  payor  or  patient,  in  an  amount 
that  exceeds  the  price  that  the  laboratory  charged  him.  The 
physician  thus  earns  a  profit  on  this  testing,  even  though  he  plays 
no  role  in  the  testing  process  other  than  periodically  taking  the 
specimen  and  sending  it  to  the  laboratory.  This  mark-up  may 
compromise  physician  decisionmaking,  lead  to  over-utilization  and 
result  in  the  selection  of  a  laboratory  for  reasons  other  than  the 
quality  of  its  service. 

As  the  government  has  lowered  Medicare  reimbursement  to 
laboratories  since  1984,  it  has  placed  physicians  in  a  pivotal 
position  vis-a-vis  laboratories.  Because  laboratories  cannot 
perform  testing  without  a  physician's  order,  physicians  can  force 
laboratories  to  grant  substantial  discounts  if  the  laboratory  wishes 
to  obtain  a  physician's  patronage.  As  noted  above,  to  some  extent, 
these  lower  prices  may  be  justified  by  the  lower  costs  of  dealing 
with  physicians;  however,  in  some  cases,  the  increasing  competition 
for  physician  business  may  result  in  physicians  receiving  prices 
that  are  excessively  low.  Physicians  can  then  mark  up  these  prices 
by  substantial  amounts  when  billing  patients  and  third  party 
payors.—/  Thus,  patients  and  third-parties  pay  substantially  more 
for  testing  than  physicians  or  Medicare,  which  reimburses  at  levels 
that  are  significantly  lower  than  the  prices  that  it  is  billed. 

Thus,  there  is  in  effect  the  following  "Alice-in-Wonder land" 
situation.  Physicians  act  as  brokers  of  laboratory  services,  paying 
the  lowest  amount  because  they  control  the  volume  of  testing. 
Although  physicians  have  no  involvement  in  the  testing  process,  they 
are  permitted  to  mark-up  these  tests  by  huge  amounts,  the  costs  of 
which  are  borne  by  third-party  payors  and  patients.  Medicare  pays 
the  next  lowest  amount,  as  the  government  has  protected  itself 
through  implementation  of  the  fee  schedules  and  the  national 
limitation  amounts.  Finally,  patients  and  third-party  payors  pay 
the  most.  Reducing  Medicare  prices  to  the  same  amount  that 
physicians  pay,  as  the  Administration  may  be  implicitly  proposing, 
will  only  make  this  situation  worse.  The  solution  is  not  to  have 
Medicare  pay  the  same  price  as  physicians;  it  is  to  remove  the 
physician  completely  from  this  calculus. 

Accordingly,  the  federal  government  should  do  for  the  private 
sector  what  it  did  in  1984  for  Medicare,  namely,  require  laboratory 
"direct  billing"  to  patients  and  third  parties  by  prohibiting  labs 
from  billing  physicians.  Such  an  enactment  would  eliminate 
physician  markups,  incentives  to  overutilize  testing  services,  and 
practices  that  impair  quality.  Laboratories  could  adopt  a  more 
rational  pricing  system  that  would  benefit  third-party  payors, 
patients  and  Medicare,  as  laboratories  would  no  longer  be  forced  to 
adjust  for  unjustified  physician  discounts. 

Direct  billing  would  also  mean  that  price  competition  among 
laboratories  could  take  place  at  the  patient  and  third  party  level 
instead  of  at  the  physician  level  where  benefits  do  not  accrue  to 
patients  and  third  parties.  New  York  State  has  long  had  such  a 
direct  billing  system  and,  as  a  result,  patient  prices  are 
significantly  lower  in  New  York  than  the  national  average.  One  AC LA 
member  notes  its  revenues  per  test  in  New  York  for  non-Medicare 
patients  and  third  partie,s  is  20  percent  lower  than  the  average  of 
its  other  labs. 

Moreover,  because  the  Medicare  fee  schedules  were  originally 
set  based  on  prices  to  patients  and  third-party  payors,  Medicare 
prices  in  direct  billing  states  are  substantially  lower  than  in 
other    states,    a    fact   that   demonstrates   the   financial   benefits  of 


15/  Further,  because  physicians  earn  substantial  profits  on  each 
test  that  they  order,  they  also  have  an  incentive  to 
overutilize  testing  services. 
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direct  billing.  In  fact,  AC LA  members  report  that  per  test  Medicare 
reimbursement  in  Michigan  and  New  York — both  of  which  are  direct 
billing  states — is  substantially  lower  than  per  test  reimbursement 
in  non-direct  billing  states. 

Direct  billing  would  reform  the  laboratory  industry  in  a 
beneficial  way  without  injuring  quality  or  access.  It  would  reduce 
the  disparity  between  what  private  patients  pay  and  what  Medicare 
reimburses  for  laboratory  tests,  and  it  would  permit  Medicare  to 
gradually  reduce  the  amount  it  reimburses  without  endangering 
quality  and  access  for  Medicare  patients. 


Conclusion 

ACLA  urges  that,  if  necessary,  Congress  reduce  the  national 
limitation  amounts  for  all  tests  to  90  percent  of  the  fee  schedule 
median  and  approve  a  full  CPI  update  for  fee  schedule  rates  below 
the  national  limitation  amounts  and  for  the  national  limitation 
amounts  themselves.  The  remaining  proposals  should  be  rejected. 
Finally,  Congress  should  consider  the  adoption  of  direct  billing 
legislation. 
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Chairman  Stark.  Thank  you. 
Mr.  Cardin. 

Mr.  Cardin.  Thank  you,  Mr.  Chairman. 

Mr.  Jones,  if  I  could  get  you  to  comment  on  one  area  where  I 
think  there  would  be  no  disagreement  with  the  industry  or  with 
the  administration  or  with  the  committee — that  is  to  improve  the 
medical  needs  for  durable  medical  equipment  prescribed,  to  try  to 
get  at  the  potential  areas  of  abuse.  I  am  wondering  whether  the 
industry  has  any  recommendations  as  it  relates  to  those  cases 
where  there  are  certifications  that  perhaps  are  unnecessary. 

We  have  heard  in  oxygen  that  there  was  abuse.  I  am  wondering 
if  industry  has  any  recommendations  here? 

Mr.  Jones.  Yes,  Mr.  Cardin,  we  do.  I  was  sorry  that  I  ran  late. 
One  of  the  things  that  I  was  prepared  to  say  is  that  industry  is  pre- 
pared to  endorse  prior  authorization  for  those  products  where 
abuse  has  been  a  problem  in  the  past.  We  don't  believe  that  it  is 
necessary  to  require  prior  authorization  on  all  products  because  it 
would  compound  the  administrative  burden  that  already  exists  on 
the  industry. 

In  areas  where  the  industry  and  the  Government  are  working  to- 
gether, we  have  been  able  to  compromise.  The  certificate  of  medi- 
cal necessity  for  oxygen  patients  is  a  good  example.  HCFA  and  the 
industry  arrived  at  a  certificate  that  is  helpful  to  us  and  the  physi- 
cians as  well,  we  hope.  I  think  we  are  prepared  to  recognize  that 
some  level  of  secondary  testing  for  oxygen  patients  to  recertify 
their  need  is  also  appropriate. 

Mr.  Cardin.  What  do  you  mean  by  secondary  source? 

Mr.  Jones.  The  pulmonology  group  I  mentioned  has  indicated 
that  because  of  the  types  of  patients  being  discharged  from  hospi- 
tals today,  there  probably  are  some  patients  that  are  put  on  oxygen 
initially  that  may  not  need  it  indefinitely.  Those  patients  come  out 
of  a  hospital  in  an  acute  condition,  maybe  on  oxygen  for  a  90-day 
period.  Then  a  recertiflcation  is  appropriate  to  determine  whether 
long-term  oxygen  therapy  for  that  type  of  a  patient  should  be  con- 
tinued. 

I  think  that  we  believe  that  is  a  logical  approach  that  could  be 
worked  out.  We  are  prepared  to  endorse  some  type  of  program  of 
that  type. 

Mr.  Cardin.  Mr.  Donnelly  raised  the  issue  of  mandatory  assign- 
ment. Do  you  have  any  idea  of  how  many  people  are  participating 
in  Medicare? 

Mr.  Jones.  No  specific  figures.  The  industry  knows  90  percent  of 
our  claims  come  through  on  an  assigned  basis.  It  is  my  impression 
that  the  small  number  of  claims  that  don't  come  through  on  an  as- 
signed basis  are  probably  for  supply  items  or  some  type  of  smaller 
purchase  that  a  Medicare  beneficiary  may  need  for  routine  services 
of  an  ongoing  medical  problem. 

With  the  new  change  in  the  regulations  and  the  responsibility 
that  the  industry  has  as  of  September  1,  the  industry  will  be  filing 
claims  on  a  nonassigned  basis  for  Medicare  patients  which  will 
allow  them  the  opportunity  to  collect  their  funds  directly.  The  pa- 
tient will  have  access  to  assignment  information  through  the  deal- 
ers. The  dealers  will  not  necessarily  be  obligated  to  take  assign- 
ment. 
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I  guess  it  is  my  impression  that  the  new  law  will  in  fact  drive  up 
some  expenditures  for  small  items  that  previously  have  not  been 
submitted.  But  I  do  think  it  is  a  good  idea  to  keep  the  Medicare 
beneficiary  involved  in  the  decisionmaking  process,  particularly  in 
making  the  decision  as  to  what  type  of  product  they  choose  to  treat 
their  particular  need. 

Mr.  Cardin.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you. 

I  would  like  to  welcome  Ms.  Birmingham,  who  is  the  skilled  dis- 
charge planner  from  Hartford  Hospital.  I  wonder  if  you  or  the 
members  of  your  association  nationally  have  discussed  the  varia- 
tion in  charges  for  durable  medical  equipment,  which  do  strike  us 
as  extreme  and  extraordinary  and  deserving  of  our  attention.  Has 
this  become  an  issue  amongst  folks  with  your  responsibilities  na- 
tionwide? 

Ms.  Birmingham.  We  have  talked  about  that  issue.  In  light  of 
the  fact  that  there  are  so  many  carriers  or  fiscal  intermediaries  for 
one  patient,  we  don't  understand  how  the  Federal  Government  can 
understand  what  they  are  paying  for  for  one  patient. 

For  instance,  if  you  are  in  a  hospital  you  can  have  a  fiscal  inter- 
mediary such  as  Aetna.  If  you  are  in  a  nursing  home  you  can  have 
a  fiscal  intermediary  such  as  Traveler's.  If  you  are  getting  home 
care,  you  have  a  carrier  in  North  Carolina. 

We  have  talked  a  lot  about  the  issue  of  controlling  the  cost  from 
the  point  of  view  that  we  don't  think  any  one  person  knows  what 
one  patient  is  getting.  Service  providers  report  to  so  many  different 
people  about  the  care  of  an  individual  patient  that  we  feel  there  is 
not  a  clear  picture  of  what  is  happening  to  the  individual  patient. 

In  a  more  direct  answer  to  your  question  about  the  fee  structure 
from  one  area  to  the  other,  I  alluded  to  it  partly  by  saying  that  in 
a  metropolitan  area  the  costs  of  rendering  care  are  probably  higher 
than  in  a  rural  area  because  of  the  high-risk  areas  that  home  care 
companies  are  expected  to  go  into.  They  are  also  expected  to  have 
24-hour  on-call  people  for  a  ventilator  patient.  If  it  is  an  area 
where  the  price  for  that  respiratory  therapist  would  be  high  it  is 
reasonable  to  expect  that  cost  would  be  higher. 

Mrs.  Johnson.  Is  there  much  variation  in  charges  among  the 
providers  in  the  Hartford  area? 

Ms.  Birmingham.  I  don't  think  there  is  that  much  variation  in 
the  Hartford  area.  But  I  have  been  in  Seattle,  Detroit,  I  have  been 
to  Binghamton,  N.Y.,  which  is  rural.  The  reaction  I  got  from  the 
group  was  that  there  was  a  variation  in  the  Binghamton  area.  De- 
troit and  Hartford  seem  to  be  relatively  similar.  We  did  not  get 
into  a  lot  of  details  about  the  actual  $148  versus  $115  type  issue. 
The  variation,  depending  on  the  level  of  service  that  is  needed  and 
the  price  of  the  service,  and  the  liability  problem  of  being  in  an 
urban  area. 

Mrs.  Johnson.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Mr.  Donnelly. 

Mr.  Donnelly.  Thank  you,  Mr.  Chairman. 

Mr.  Jones,  what  is  the  industry's  position,  if  you  can  speak  for 
the  industry,  on  the  whole  issue  of  competitive  bidding? 
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Mr.  Jones.  Mr.  Donnelly,  the  industry  has  some  difficulty  in  un- 
derstanding what  competitive  bidding  really  means.  To  a  large 
extent  it  has  never  been  clearly  defined  to  us  as  to  how  a  program 
of  this  type — — 

Mr.  Donnelly.  Let  me  define  it.  Region  I,  New  England.  We 
competitive  bid  x  amount  of  million  of  Medicare  beneficiaries  or  x 
amount  of  hundreds  of  thousands  of  Medicare  beneficiaries  that 
would  be  in  need  of  specific  durable  medical  equipment:  hospital 
beds,  wheelchairs,  respirators,  those  sorts  of  things  that  companies 
and  industries  provide  and  entrepreneurs  bid  to  provide  that  serv- 
ice to  Medicare  beneficiaries  and  then  are  reimbursed  at  the  com- 
petitive bidding  rate. 

Mr.  Jones.  Region  I  is  primarily  the  New  England  States.  In 
order  to  competitively  bid  in  that  arena,  you  would  have  to  match 
up  the  suppliers  that  provide  the  various  services  with  the  users 
and  all  of  the  various  markets  and  communities  throughout  the 
New  England  States.  You  have  a  wide  geographic  area  and  a  varie- 
ty of  different  suppliers,  not  all  of  which  supply  the  same  service. 

So  as  long  as  you  can  match  up  the  supplier  

Mr.  Donnelly.  That  is  what  entrepreneurs  do,  because  there  is  a 
profit  motive  behind  it.  You  are  not  in  the  industry,  I  expect 
nobody  else  is,  to  lose  money.  You  are  in  to  make  a  profit  and  to 
provide  a  service,  clearly,  a  service  that  our  beneficiaries  need.  We 
are  trying  to  get  the  best  possible  service  at  the  cheapest  possible 
price. 

I  am  not  being  argumentative.  We  competitive  bid  most  of  the 
goods  and  services  that  this  Government  sells.  I  just  wonder  why 
can't  we  do  it  here? 

Mr.  Jones.  I  understand  that.  All  I  am  trying  to  do  is  to  suggest 
it  is  a  complex  process  to  match  up  users  and  providers  across  a 
wide  geographic  area. 

The  other  thing  that  I  think  is  important  is  if  you  were  to  at- 
tempt a  demonstration  project  for  competitive  bidding,  the  Govern- 
ment would  have  to  make  very  well  sure  that  there  is  enough  fi- 
nancial stability  in  the  various  companies  to  assure  that  they  can 
finance  the  accounts  receivable  growth  with  an  expanded  business, 
that  they  can  in  fact  supply  the  service  and  the  quality  of  the  prod- 
uct to  the  beneficiaries  in  all  of  the  geographic  areas  that  would  be 
required  under  the  bid. 

It  is  a  complex  issue  at  best.  I  have  not  seen  an  instance  in  any 
place  in  the  industry  where  competitive  bidding  has  been  used  suc- 
cessfully on  a  mass  basis.  The  Veterans'  Administration  has  used 
competitive  bidding  for  some  time.  They  recently  have  noted  a 
number  of  deficiencies  in  their  JCAHO  certifications  because  of  the 
home  care  services  they  have  in  place. 

To  the  best  of  my  knowledge,  there  is  no  major  managed  care  or- 
ganization in  the  United  States  that  competitively  bids  HME  serv- 
ices. 

Mr.  Donnelly.  Are  hospitals  getting  into  this  business  now? 

Mr.  Jones.  Hospitals  are  in  the  business,  yes.  Some  of  them  are 
actually  members  of  our  associations.  They  are  in  the  business. 

Mr.  Donnelly.  It  would  seem  to  me  a  logical  extension  that  hos- 
pitals would  expand  into  providing  this  type  of  service  and  this 
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type  of  equipment.  They  are  major  purchasers  of  durable  medical 
equipment,  clearly. 

Mr.  Jones.  The  industry,  I  think,  believes  that  as  long  as  the  hos- 
pitals do  not  violate  any  antitrust  issues,  that  there  certainly  is  a 
position  for  them  in  the  business.  We  worry  about  patient  choice 
and  a  competitive  environment.  As  long  as  those  factors  are  main- 
tained, we  are  not  opposed  to  the  hospitals  being  in  the  business,  in 
general. 

Mr.  Donnelly.  What  about  physicians?  Do  you  have  the  same 
position,  same  concerns  about  physicians  being  in  the  business? 

Mr.  Jones.  Sometimes  the  competitive  environment  is  threat- 
ened a  little  bit  more  when  the  physician  is  in  the  business.  How- 
ever, by  and  large  I  don't  think  that  the  IG  has  reported  any  major 
deficiencies  with  physicians  being  in  the  business. 

Mr.  Donnelly.  When  we  had  an  opportunity  to  meet  in  April 
you  mentioned  concerns  over  the  bureaucracy  amongst  carrier  re- 
gions. Could  you  elaborate  on  that  for  the  committee's  edification? 

Mr.  Jones.  Mr.  Donnelly,  I  am  not  sure  whose  statistic  this  is, 
but  I  have  heard  it  bandied  around  that  21  percent  of  all  the 
health  care  dollars  go  today  to  administering  the  program.  There  is 
a  tremendous  amount  of  work  that  we  have  to  do  as  a  supplier 
before  we  can  verify  that  Medicare  will  actually  pay  for  a  bill. 

One  of  the  most  difficult  is  the  establishment  of  secondary  insur- 
ance. We  have  no  knowledge  if  a  patient  has  been  in  an  automobile 
accident  and  another  insurance  company  has  a  liability.  Our  indus- 
try has  actually  recommended  to  your  committee,  and  we  hope  you 
will  endorse  our  proposals,  to  provide  us  access  to  the  HCFA 
common  working  file  for  Medicare  beneficiaries  which  will  enable 
us  to  understand  more  fully  where  the  patient  is  insured,  under 
what  circumstances  and  what  the  diagnostic  codes  are.  That  would 
enable  us  to  provide  a  clean  claim  to  the  carrier  in  an  automated 
fashion  and  probably  reduce  the  overall  administration  burden  of 
all  of  us. 

We  also  have  recommended  a  reduction  of  carriers  to  try  to  sim- 
plify the  process. 

If  I  may  take  a  moment  to  address  Mrs.  Johnson's  question,  the 
reason  for  the  variation  in  prices  across  the  United  States  is  for 
three  reasons.  The  first  one  is  the  commingling  of  data  within  the 
carriers.  They  mix  a  variety  of  wheelchairs  with  a  single  procedure 
code.  Those  things  are  influenced  by  the  medical  practices  in  that 
particular  community.  To  cite  the  example  the  GAO  used,  they  can 
mix  aluminum  crutches,  wooden  crutches,  forearm  crutches,  and 
underarm  crutches  under  the  same  procedure  code. 

Mr.  Donnelly.  What  percent  of  your  company's  overhead  is 
labor  cost  related? 

Mr.  Jones.  Sixty  percent  of  our  expenses  are  in  labor. 

Mr.  Donnelly.  Do  you  dispute  the  GAO's  statistics  that  is  be- 
tween an  industry  average  of  31  percent  to,  I  think  it  was  57  per- 
cent? 

Mr.  Jones.  I  do  not  know  what  the  industry  average  is.  However, 
our  trade  associations  do  have  that  data  available.  We  would  be 
happy  to  provide  it  to  you. 

Mr.  Donnelly.  Why  are  you  so  much  higher  than  the  statistics 
provided  to  us  by  the  GAO? 
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Mr.  Jones.  I  am  not  familiar  with  exactly  what  they  include, 
whether  benefits  were  included  as  a  factor  of  wages  or  not.  In  my 
number,  wages  and  benefits  are  inclusive. 

Mr.  Donnelly.  Are  your  employees  unionized? 

Mr.  Jones.  We  have  one  union  in  one  metropolitan  area  of  the 
United  States.  The  majority  of  our  employees  are  not. 

Mr.  Donnelly.  How  many  employees  do  you  have? 

Mr.  Jones.  2,100. 

Mr.  Donnelly.  What  percentage  of  them  would  be  unionized? 
Mr.  Jones.  The  work  group  is  in  metropolitan  New  York  City. 
There  is  probably  about  35  or  40  employees. 
Mr.  Donnelly.  Those  would  be  drivers  in  the  metropolitan  area? 
Mr.  Jones.  Yes,  sir. 

Mr.  Donnelly.  I  am  going  over  my  time.  I  would  like  to  come 
back  if  I  could,  Mr.  Chairman. 
Chairman  Stark.  Mr.  Levin. 

Mr.  Levin.  I  will  try  to  be  brief  so  that  Mr.  Donnelly  can  contin- 
ue. 

On  the  question  of  labor  intensity,  compared  to  a  lot  of  other  as- 
pects of  health,  this  isn't  a  particularly  labor-intensive  effort, 
though,  is  it,  or  enterprise? 

I  mean,  even  if  it  is  60  percent  of  costs,  if  you  compare  it  with  a 
nursing  home,  what  would  be  the  labor  component  of  a  nursing 
home? 

Mr.  Jones.  I  do  not  know,  but  I  understand  HCFA  reported  that 
the  wages  as  a  percentage  of  expenses  in  acute  hospitals  is  around 
71  percent. 

Mr.  Levin.  71? 

Mr.  Jones.  Yes. 

Mr.  Levin.  So  I  think  your  point  that  you  are  at  60  percent,  even 
if  that  were  true  and  it  was  therefore  labor  intensive,  it  is  very  rel- 
ative. There  are  lots  of  other  parts  of  the  health  field  where  we  re- 
imburse on  a  schedule  basis,  or  we  will,  that  are  far  more  labor  in- 
tensive. 

Mr.  Jones,  i  would  agree  with  you  that  there  are  other  aspects  of 
health  care  that  are  more  labor  intensive  than  HME.  All  I  was 
trying  to  point  out  is  that  the  expense  structure  of  our  business  is 
driven  much  more  by  labor  than  it  is  the  actual  cost  of  the  supplies 
or  equipment  that  we  provide. 

Mr.  Levin.  Still,  it  is  driven  less  than  is  true  of  a  lot  of  pieces  of 
the  health  care  field  where  we  are  now  increasingly  reimbursing 
other  than  on  a  cost  basis  or  on  a  regional  pattern  basis.  I  mean, 
that  is  kind  of  the  nub  of  it.  I  think  there  may  be  some  feeling 
within  the  field,  among  the  entities  you  represent,  that  somebody 
is  grinding  an  axe. 

But  I  think,  and  I  am  relatively  new  to  this,  what  really  is  hap- 
pening is  a  struggle  to  gain  control  of  costs  here.  And  we  are 
moving  away  in  this  country  necessarily  in  Medicare  and  Medicaid, 
and  it  is  true  in  the  private  sector,  from  reimbursement  based  on 
prevailing  rates  or  whatever  you  want  to  call  them.  There  are  vari- 
ous variations  of  it. 

We  are  trying  to  move  towards  some  kind  of  a  fee  schedule  that 
where  necessity  has  some  kind  of  variation  to  take  into  account 
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truly  different  costs  regionally.  It  seems  to  me  you  have  to  expect 
to  be  placed  under  this  umbrella. 

The  present  system,  as  I  understand  it,  pushes  you  away  from  it. 
You  are  not  being  reimbursed  on  a  schedule  that  has  some  uni- 
formity with  some  variation  according  to  true  cost.  Your  members 
are  being  reimbursed  on  a  system  that  really  is  reflective  of  the  old 
way  of  doing  things  in  this  country  with  Medicare  and  to  some 
extent  Medicaid.  We  are  paying  whatever  you  were  charging,  and 
then  we  go  back  from  that  point.  I  don't  know  how  you  expect  us  to 
do  anything  except  change  what  we  are  doing. 

Mr.  Jones.  I  am  not  sure  that  I  necessarily  agree  with  you.  The 
costs  of  the  products  that  we  supply  were  provided  by  the  carriers 
calculated  on  the  submitted  charges  for  1985  and  1986. 

Mr.  Levin.  Those  are  submitted  charges.  Those  are  what  was 
being  submitted  to  Medicare.  It  wasn't  on  any  schedule  that  evalu- 
ated anything. 

Mr.  Jones.  The  reason  submitted  charges  were  accepted,  and  I 
think  it  was  noted  in  the  General  Accounting  Office  testimony,  is 
that  Congress  recognized  that  the  database  within  the  Health  Care 
Financing  Administration  had  an  accumulation  of  comingling  of 
data  which  made  it  difficult  to  understand  what  product  should  be 
priced.  From  1985  to  1990  is  an  extensive  period  of  time.  I  don't 
believe  we  are  being  over-reimbursed  for  a  number  of  the  things 
we  do. 

When  we  talk  about  the  service  in  the  industry,  it  is  reflective  of 
a  number  of  clinicians  we  have  in  our  industry  to  support  home 
patients.  We  have  to  compete  with  nursing  homes  and  general  hos- 
pitals for  respiratory  therapists  and  nurses  like  any  other  health 
care  provider. 

Mr.  Levin.  I  understand  that.  But,  again,  I  think  you  need  to 
expect  that  we  are  going  to  try  to  find  a  way  that  moves  away  from 
a  prevailing  rate  or  the  practice  within  an  industry,  whatever 
aspect  of  health  it  is,  and  move  towards  a  system  that  is  based  on 
some  evaluation  of  worth,  of  fairness,  of  equity.  And  you  have 
these  tremendous  variations,  I  think,  in  substantial  measure  be- 
cause we  adopted  the  status  quo,  what  people  were  charging. 

Mr.  Jones.  The  

Mr.  Levin.  It  just  in  simple  terms  seems  to  me  that  is  where  we 
are.  And  you  need  to  help  us  move  towards  a  system  that  has  some 
uniformity  except  where  there  is  real  reason  for  variations.  And  as 
long  as  you  have  the  present  system  that  has  no  rationality  to  it, 
we  are  going  to  try  to  control  costs  through  irrationality. 

It  cuts  across  the  board.  We  said  the  same  thing  to  physicians. 
As  long  as  there  is  no  rational  system  of  fees,  we  will  cut  it  across 
the  board.  We  said  to  them  in  the  end  that  isn't  fair.  We  will  come 
up  with  a  fair  system  to  control  costs.  That  is  how  I  see  it.  If  it  is 
wrong,  I  will  be  glad  to  review  this  further  with  you.  Drop  me  a 
note  or  come  by  the  office.  When  we  see  the  variation  in  the  GAO 
report,  even  if  it  is  off  by  50  percent,  what  it  tells  at  least  me,  is  we 
have  an  irrational  system. 

Mr.  Jones.  I  don't  disagree  with  all  the  information  that  was  in 
the  GAO  report.  I  think  that  it  does  show  that  there  are  some  irra- 
tional prices  that  exist  throughout  the  industry. 
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I  would  like  to  point  out  that  under  regionality  action  and  six- 
point  plan,  the  pricing  is  ratcheted  down  between  1991  and  1992 
and  the  bottom  rate — floor — is  80  percent  of  the  national  median 
and  the  maximum  rate  ceiling  is  120  percent.  So  that  all  the  rates 
will  be  collapsed  in  every  State  and  will  be  brought  in  to  a  rational 
order. 

Mr.  Levin.  Thank  you. 

Chairman  Stark.  I  have  some  trouble  making  this  all  fit  togeth- 
er. 

Ms.  Foster,  Clinical  Labs  generally  competitively  price  their  serv- 
ices in  the  private  market;  do  they  not? 
Ms.  Foster.  They  do. 

Chairman  Stark.  Isn't  Medicare  paying  generally  higher  fees 
than  private  physicians  pay  for  the  same  service? 
Ms.  Foster.  In  some  situations  they  do,  yes. 

Chairman  Stark.  Is  that  generally  where  the  physician  goes  on 
to  markup  what  your  association  is  providing  and  charges  the  ben- 
eficiary or  the  insurance  company  a  markup  in  a  sense? 

Ms.  Foster.  Correct. 

Frequently,  a  physician  will  purchase  the  service  and  then  mark 
up  the  price  and  bill  the  insurance  company  at  a  rate  that  is  sub- 
stantially higher. 

Chairman  Stark.  Doesn't  it  make  sense  to  you  that  this  commit- 
tee's interest  should  see  that  we  at  least  get  down  to  the  price  that 
the  private  physician  is  being  charged? 

Ms.  Foster.  I  think  you  are  doing  a  very  good  job  of  getting 
there. 

Chairman  Stark.  In  a  sense  if  we  are  the  largest  purchaser — 
maybe  we  are  not— but  we  are  certainly  one  of  the  largest  purchas- 
ers, ought  we  not  to  be  getting  the  volume  discount? 

Ms.  Foster.  Medicare  obviously  is  an  extremely  large  payer  for 
lab  services.  I  would  argue  that  it  is  a  large  purchaser.  Medicare, 
in  terms  of  its  relationship  with  laboratories,  is  not  purchasing 
anything;  it  does  not  select  the  tests;  it  does  not  select  the  labs;  it 
does  not  decide  when  the  transaction  will  occur.  It  simply  pays  for 
the  service  after  it  has  been  provided. 

Because  of  that,  Medicare  is  a  more  expensive  payer  to  deal  with 
than  the  physician  when  the  physician,  who  does  decide  all  those 
things  and  indeed  is  also  a  true  purchaser  is  also  dealing  with  the 
laboratory  in  a  wholesale  mode,  which  is  a  far  less  expensive  mode 
than  Medicare. 

Chairman  Stark.  You  are  suggesting  that  the  doctors  are  better 
payers  than  HCFA? 

Ms.  Foster.  I  am  suggesting  that  they  are  easier  to  service,  yes, 
sir. 

Chairman  Stark.  Do  you  think  that  accounts  for  the  lower  price 
or  did  they  bargain  for  it? 

Ms.  Foster.  I  think  they  bargained  very  hard  for  it  because  they 
are  interested  in  enhancing  the  revenues  they  earn  through  mark- 
ups. 

I  see  markups  comparable  to  the  self-referral  legislation  you 
sponsored  last  year.  A  physician  benefits  financially  from  the  labo- 
ratory test  by  either  obtaining  a  vested  interested  in  the  lab  or  by 
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marking  up  the  price  he  has  paid  the  lab  test  after  he  or  she  has 
purchased  it. 

I  believe  that  markup  like  self  referral,  leads  to  escalated  utiliza- 
tion and  pricing. 

Chairman  Stark.  I  guess  I  hear  you  saying  since  there  is  no  co- 
payment,  Medicare  pays  the  whole  thing,  that  if  we  had  a  simple 
plastic  card  and  your  labs  got  immediate  credit,  you  could  run  the 
plastic  through  the  machine  and  they  would  credit  the  bank  ac- 
count. Then  that  would  compensate  for  getting  the  lowest  price  on 
the  market. 

Ms.  Foster.  That  would  be  a  step  forward. 

One  of  the  ways  you  ought  to  look  at  this  problem  is  through  the 
removal  of  the  physician  from  a  financial  stake  in  the  markup  as 
you  did  with  self-referral.  As  our  testimony  suggests,  the  best  way 
to  do  that  is  through  direct  billing. 

Chairman  Stark.  I  am  willing  to  continue  to  be  vilified  by  the 
AMA  if  you  are  going  to  do  that,  if  you  are  going  to  give  us  a  lower 
price. 

Ms.  Foster.  I  think  we  can  hopefully  do  some  business  on  that. 

Mrs.  Johnson.  Would  the  chairman  yield  on  that? 

Chairman  Stark.  Why  don't  you  let  me  finish  and  I  will  be  glad 
to  yield  to  you,  because  I  want  to  get  on  with  some  of  the  other 
witnesses  before  I  go  vote.  We  will  keep  the  witnesses  here  and  we 
can  all  have  a  second  shot  at  them. 

Mr.  Jones,  in  Homedco's  gross  sales,  can  you  tell  me  what  are 
the  three  largest  services  you  provide,  in  order,  and  about  what 
percentage  of  your  gross  they  amount  to? 

Mr.  Jones.  Homedco  does  about  50  percent  of  its  overall  business 
in  respiratory,  the  biggest  portion  being  in  oxygen.  We  do  about  20 
percent  of  our  business  in  home  medical  equipment,  which  would 
include  beds  and  wheelchairs  as  major  components.  The  third  larg- 
est area  is  in  the  infusion  therapy  business,  primarily  antibiotic 
therapy.  That  is  about  20  percent,  also. 

Chairman  Stark.  What  would  you  suggest  on  beds  and  wheel- 
chairs, what  would  your  labor  percentage  be  on  that? 

Mr.  Jones.  I  guess  I  cannot  quantify  that  specifically  for  you,  Mr. 
Chairman.  It  depends  upon  the  market. 

Today  we  use  split-frame  beds  so  that  we  generally  can  deliver 
them  with  one  driver  rather  than  two.  In  certain  markets  it  is  nec- 
essary to  have  two  drivers  just  because  of  the  community  in  which 
we  are  operating. 

Chairman  Stark.  If  you  don't  know  the  number,  that  will  suffice. 

I  would  submit  that  antibiotic  infusion  takes  a  higher  trained 
person  than  an  oxygen  therapist;  right? 

Mr.  Jones.  Correct. 

Chairman  Stark.  I  would  guess  your  antibiotics  have  the  highest 
skilled  labor;  oxygen,  second;  and  beds  and  wheelchairs,  third;  fair? 
Mr.  Jones.  Yes,  sir. 

Chairman  Stark.  Tell  me  how  this  works.  We  have  a  figure  of 
about  $183  a  month  in  New  Mexico  and  $1,124  a  month  in  Michi- 
gan for  oxygen  therapy.  If  the  60  percent  figure  holds,  take  what- 
ever you  want,  if  the  equipment  costs  between  $3,500  and  $5,000 
and  you  have  to  recover  that  money  in  15  months,  the  guy  is  get- 
ting $63  a  month  in  New  Mexico.  That  comes  out  to  $1,100  to  pro- 
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vide  a  $3,500  piece  of  equipment.  I  presume  that  person  is  still  in 
business. 

On  the  other  hand,  the  guy  in  Michigan  seems  to  be  cutting  a  fat 
hog.  He  is  coming  out  with  $6,700  in  15  months  for  something  that 
cost  somewhere  between  $3,000  and  $5,000. 

I  am  spotting  many.  I  am  giving  60  percent  for  labor  and  say  it 
costs  more  to  hire  somebody  in  Michigan  than  it  does  in  New 
Mexico.  How  do  you  account  for  those  swings?  That  is  what  I 
cannot  make  any  sense  of. 

Mr.  Jones.  Mr.  Stark,  if  I  remember  the  GAO  testimony  correct- 
ly, the  product  they  were  referring  to  was  a  home  ventilator,  not 
necessarily  oxygen. 

Chairman  Stark.  That  is  right,  a  portable  ventilator. 

Mr.  Jones.  There  are  various  types  of  ventilators.  What  used  to 
be  covered  at  one  point  were  hospital  ventilators.  That  is  a  life-sup- 
port device,  not  a  piece  of  equipment. 

Chairman  Stark.  They  cost  between  $3,500  and  $5,000? 

Mr.  Jones.  The  model  that  is  currently  available  on  the  market 
is  around  $5,000;  correct. 

Chairman  Stark.  That  is  the  same  model  as  they  are  renting  at 
$183  or  $1,124? 

Mr.  Jones.  It  would  be  difficult  for  me  to  know  if  that  is  the 
case.  I  would  tell  you  that  that  would  be  a  service  we  would  be  ca- 
pable of  providing  at  $183  per  month. 

Some  carriers  do  authorize  two  ventilators  per  patient  for  emer- 
gency backup.  Others  do  not.  That  is  one  of  the  differences  between 
the  vast  discrepancy  in  pricing. 

Chairman  Stark.  What,  if  I  may  ask,  is  your  rate  currently  for 
this  ventilator? 

Mr.  Jones.  It  is  approximately  $495  per  month. 

Chairman  Stark.  So  you  are  doing  well.  They  tell  me  the  median 
range  is  $585  and  that  is  in  Delaware. 

Where  I  am  having  trouble  is,  why  should  we  pay  another  $90  a 
month?  Do  you  operate  in  Delaware? 

Mr.  Jones.  Yes. 

Chairman  Stark.  This  is  where  we  are  having  some  trouble.  The 
$183  and  the  $1,124  let's  stipulate,  are  outlayers  for  some  reason. 
But  even  in  the  quantity  in  which  we  are  providing  these  services, 
$100  a  month  can  add  up  to  some  hefty  change. 

I  don't  have  any  trouble  getting  us  to  bid.  We  bid  for  some  more 
complex  services  than  those  provided  by  Homedco  Health  Care  in 
the  Federal  Government  every  day.  But  somebody,  it  seems  to  me, 
is  making  too  much  and  somebody  is  making  too  little.  If  we  could 
even  it  out,  I  think  your  business  might  be  more  predictable  and 
we  would  save  the  taxpayers  some  money. 

I  think  you  could  help  us  when  we  come  back.  We  will  have  to 
recess  for  a  vote.  I  am  sure  some  of  the  other  members  would  like 
to,  first  of  all,  know  where  the  GAO  is  wrong.  They  are  the  only 
people  that  we  really  can  rely  on  as  submitting  objective  testimony, 
in  the  absence  of  numbers. 

I  really  think  that  it  is  incumbent  on  the  industry  to  reassure 
both  the  committee  and  HCFA  that  they  are  getting  a  reasonable 
and  a  fair  price.  With  the  disparity  of  prices  across  the  country,  it 
is  hard  to  pick  just  one.  I  am  sure  we  want  to  be  fair.  I  am  sure 
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you  are  entitled  to  a  profit.  But  I  don't  know  why  we  should  force 
anybody  to  go  broke,  if  that  is  what  the  guy  in  New  Mexico  is 
doing,  if  that  is  the  same  service,  or  where  your  competitors  in 
Delaware  should  do  it  for  $585,  where  you  could  do  it  for  $495. 

Why  don't  you  take  the  exclusive  in  Delaware?  Do  you  have 
enough  resources?  If  I  said  $475  today,  would  you  be  interested? 

We  will  find  a  way.  You  have  to  help  us. 

We  will  recess  for  15  minutes  to  vote. 

[Recess.] 

Mr.  Donnelly  [presiding].  Let  me  proceed.  Let  me  say  you  have 
been  very  patient.  We  could  go  on  for  hours  about  this.  I  don't 
intend  to,  because  there  have  been  other  witnesses  patiently  wait- 
ing. 

But  it  would  seem  to  me,  I  think,  from  the  gist  of  many  of  the 
questions  that  there  is  some  real  concern  on  the  committee  with 
the  wide  variations  in  fees  with  regard  to  durable  medical  equip- 
ment. 

Let  me  say  to  the  industry  that  if  you  have  any  specific  re- 
sponses or  generic  responses  to  the  GAO  report,  the  committee 
would  look  forward  to  receiving  that  as  we  go  through  our  delibera- 
tions. 

It  would  seem  to  me  from  my  perspective  that  we  ought  to  at 
least  go  through  some  sort  of  demonstration  project,  look  at  exactly 
what  the  sort  of  fee  schedules  the  free  market  would  set,  although 
maybe  not  in  all  services  provided. 

We  could  use  that,  maybe,  as  a  basis  upon  which  to  proceed. 

Jerry,  would  the  industry  have  any  objection  to  a  demonstration 
project? 

Mr.  Jones.  The  industry  would  be  willing  to  work  with  the  Con- 
gress and  with  HCFA  to  try  to  develop  a  methodology  to  meet  ev- 
eryone's needs  that  makes  sense.  We  would  request  you  do  a  dem- 
onstration so  that  we  can  test  not  only  what  the  impacts  are  on  the 
beneficiaries  and  the  medical  communities,  but  to  our  community 
as  well. 

Mr.  Donnelly.  Of  course  our  responsibility  is  clearly  to  the  tax- 
payer, the  beneficiary,  to  make  the  best  service  available  for  the 
cheapest  possible  price. 

I  think  increased  utilization  is  a  valid  argument.  I  think  we  will 
see  increased  utilization  as  the  demographic  changes  take  place  in 
the  end  of  this  decade  and  in  to  the  next  century.  That  is  why  I 
think  it  is  important  for  all  involved,  those  of  us  who  have  to  set 
policy,  to  come  up  with  a  set  of  fees  and  policy  that  is  justifiable  on 
fiscal  grounds  and  policy  grounds. 

Really  that  is  what  this  hearing  is  all  about.  There  is  nobody 
here  bearing  a  grudge.  A  lot  of  our  policy  is  driven  by  the  fiscal 
realities  of  the  time.  I  assume  when  the  negotiations  of  the  so- 
called  budget  summit  are  finished,  I  suspect  this  committee  will 
have  to  make  changes.  I  assume  that,  having  been  around  this 
place  for  12  years,  I  would  suspect  that  that  would  happen. 

Unless  there  are  further  questions,  unless  the  gentleman  from 
Texas  has  any  questions  

Let  me  ask  you,  crutches,  $20  in  Richmond,  Va.,  $72  in  Balti- 
more. Did  you  say,  Jerry,  that  that  is  because  of  the  type  of  crutch- 
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es,  wooden  versus  aluminum?  Can  you  specifically  respond  to  that 
wide  variation? 

Mr.  Jones.  I  did  respond  to  that  wide  variation.  What  I  said  was 
that  the  carriers  commingled  data  within  a  given  procedure  code  so 
that  there  are  dramatic  rate  differences  that  develop  from  one 
market  to  the  others. 

Mr.  Donnelly.  That  is  the  problem  that  we  have.  I  mean,  we  are 
commingling  data.  We  have  all  these  carriers  out  there.  It  is  a 
system  that  is  confusing  and  mind-boggling  to  say  the  least. 

If  we  have  a  beneficiary  that  needs  a  service  then  it  seems  to  me 
the  market  should  determine  what  we  reimburse  that  service  at. 
That  is  what  is  really  intangible  goods,  hospital  beds,  crutches, 
wheelchairs.  I  think  when  you  talk  about  ventilators  and  more 
high  tech  labor-intensive  type  of  equipment,  then  there  is  an  argu- 
ment to  be  made  about  a  less  stringent  and  more  flexible  reim- 
bursement policy. 

I  think  on  tangible  equipment;  let's  take  a  hospital  bed.  Does  a 
supplier  in  Massachusetts  pay  any  more  for  a  standard  hospital 
bed  than  a  supplier  in  California? 

Mr.  Jones.  Only  in  freight. 

Mr.  Donnelly.  Where  are  they  produced? 

Mr.  Jones.  They  are  manufactured  by  more  than  one  company. 
A  major  manufacturer  is  in  Ohio. 

Mr.  Donnelly.  That  is  almost  equidistant  between  Boston  and 
San  Francisco.  So  I  think  on  the  tangible  goods  there  could  be  a 
real  reason  to  have  the  market  determine  the  reasonable  fee  and 
in  other  areas  of  Medicare,  too. 

Mr.  Jones.  Mr.  Donnelly,  we  have  spent  a  lot  of  time  talking 
about  the  GAO  report.  That  describes  a  great  deal  of  discrepancies 
that  exist  from  market  to  market  with  various  products. 

Under  the  six-point  plan  regionalization  program,  all  those  dis- 
crepancies disappear.  Over  a  period  of  2  years,  they  are  ratcheted 
down  because  of  national  pricing  floors  and  ceilings  and  end  up 
around  the  national  median  average.  I  guess  we  believe  that  that  is 
a  logical  approach  which  will  take  care  of  the  discrepancies  that 
exist  in  the  industry  today. 

Mr.  Donnelly.  I  guess  we  believe  the  six-point  plan  doesn't  have 
much  validity  or  much  life  left. 

Having  said  that,  thank  you  all  very  much. 

Mr.  Jones.  Thank  you. 

[The  following  was  subsequently  received:] 
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^Homedco 

Corporate  Office 
17650  Newhope  St. 
Fountain  Valley,  CA  92708 
(714)755-5600 


June  20,  1990 


The  Honorable  Fortney   (Pete)  Stark 
Chairman,  House  Ways  and  Means  Committee 
U.S.  House  of  Representatives 
1125  LHOB 

Washington,   D.C.  20515 

Dear  Mr.  Chairman: 

On  behalf  of  the  home  medical  equipment   (HME)   industry  and  its 
trade  associations,  the  National  Association  of  Medical  Equipment 
Suppliers   (NAMES)   and  the  Health  Industry  Distributors  Association 
(HIDA) ,   I  appreciate  this  opportunity  to  follow-up  my  written  and 
oral  testimony  with  the  following  comments.     I  ask  that  you  include 
these  comments  as  part  of  the  written  record  of  the  May  22,  1990 
House  Ways  and  Means  Committee  Health  Subcommittee  hearing  on  the 
Medicare  Part  B  HME  benefit. 

During  the  hearing,  the  Subcommittee  raised  several  specific 
questions  concerning  the  following  four  subjects: 

o      the  Government  Accounting  Office  (GAO)  testimony; 

o      competitive  bidding; 

o      mandatory  assignment;  and 

o      fraudulent  or  abusive  practices  in  the  HME  industry. 

What  follows  is  the  HME  industry's  response  to  each  issue. 

1.      GAO  TESTIMONY 

The  OBRA  '87  legislation,  commonly  referred  to  as  the  Six  Point 
Plan,   revised  the  manner  in  which  Medicare  reimburses  HME  and 
mandated  a  GAO  study  on  1989  HME  fee  schedule  amounts.   Scheduled  to 
be  completed  and  presented  to  Congress  in  January  1991,  GAO 
nonetheless  released  preliminary  findings  to  the  Subcommittee  during 
the  May  22  hearing,   even  though  GAO ' s  underlying  material  available 
for  analysis  is  clearly  incomplete. 

GAO  claimed  it  "found  extremely  wide  variations  in  the  amounts 
paid  for  the  same  or  similar  items  across  the  states".  Interestingly, 
however,   GAO  could  not  tell  the  Subcommittee  where  the  true  cost  of 
HME  items  falls  within  the  wide  variances;  nor  did  GAO  reveal 
precisely  the  number  of  HME  items  at  the  extremes  of  the  variations. 
Most  importantly,   GAO  acknowledged  under  questioning  by  Congressman 
Gradison  and  others  that  it  had  not  modeled  the  extent  to  which  the 
range  of  these  variations  would  be  narrowed  in  1991,   1992  and  there- 
after by  the  phase-in  to  regional  pricing  required  under  current  law. 

The  HME  industry  does  not  contest  the  fact  that  variations  in 
payment  levels  by  products  exist  among  carriers  under  the  Six  Point 
Plan.  That  was  expected.    The  policy  issue,  however,  remains  why 
these  variations  exist  and  how  they  can  be  resolved  equitably.  The 
reported  variations  in  pricing  among  carriers  exist  for  several 
reasons,   all  of  which  are  not  under  the  control  of  suppliers,  namely: 
unique  labor  and  other  operational  costs  in  different  localities; 
historically  bad  carrier  data;  and  inaccurate  or  incomplete  coding 
comparisons  by  GAO. 

Real  variations  in  business  costs  in  different  states  are  factors 
that  must  be  considered  (see  Attachment  A.  Report        the  Variances  in 
Labor  and  Other  Costs.  Homedco.  1989) .     The  HME  industry  is  inher- 
ently a  local,  service  intensive  industry.     The  costs  of  providing 
HME  services  are  driven  by  local  factors;  service  requirements  are 
dictated  by  local  medical  practices  and  state  and  federal  regula- 
tions,  including  those  promulgated  by  DOT,   FDA,   CDC,   and  the  EPA. 
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Further,  this  industry  is  documented  to  be  highly  labor 
intensive,  since  employees  must:    (1)   select  the  appropriate  item  to 
meet  the  physician's  prescription;   (2)  deliver  and  set-up  the  item; 
(3)  train  the  patients,   family,  and/or  other  caregivers  (i.e.  home 
health  nurses)   in  its  appropriate  use;   (4)  provide  2 4 -hour  emergency 
service  7  days  per  week  in  the  event  of  equipment  malfunction;  (5) 
regularly  service,  repair,  or  replace  the  item  during  the  period  of 
need;   (6)  remove  the  item  when  need  ceases;  and  (7)  develop, 
implement  and  monitor  extraordinary  claims  processing  requirements 
for  both  assigned  and  ncnassigned  claims. 

Wages  and  benefits  are  based  upon  local  variables  and  represent 
more  than  60  percent  of  total  expenses  for  many  HME  industry  sites, 
according  to  several  national  HME  companies.  Other  operational  costs 
such  as  office  space,  gasoline,  vehicle  and  product  liability 
insurance  and  utilities  vary  enormously  from  one  state  to  another. 
The  Congress,   in  enacting  the  Six  Point  Flan,  recognized  that  these 
costs  of  providing  HME  services  vary  by  geographic  area  and  appro- 
priately accounts  for  this  fact  in  its  phased-in  program  of  regional 
pricing  subject  to  national  limits. 

Some  variations  in  fees  may  be  actual  variations  caused  by 
varying  medical  practices  in  the  community  —  physicians  may  very 
well  order  one  type  of  product,  which  has  a  higher  price,  over 
another.     Through  the  implementation  in  the  early  1980 's  of  a 
national  system  of  billing  codes  (HCPCS) ,   individual  carriers  managed 
a  transition  from  their  unique  local  coding  system  to  the  national 
HCPCS.     This  transition  had  the  effect  of  consolidating  and  unifying 
variations  in  physician  prescribing  over  a  period  of  time  within  each 
carrier  tor  HME  identified  with  a  HCPCS. 

While  this  narrowing  of  variation  in  physician  prescribing  (and 
consequently  carrier  pricing  and  paynent)  occurred  within  carriers, 
it  did  not  occur  between  carriers.     For  example,  a  physician  pre- 
scribing a  ventilator  may  in  one  area  demand  that  the  HME  supplier 
include  a  back-up  ventilator  and  ongoing  respiratory  therapist  during 
the  period  of  need,  while  a  physician  at  a  second  area  may  require 
the  ongoing  respiratory  therapist,  but  no  back-up.  For  each  of  these 
areas,  different  carriers  use  the  same  HCPCS,  but  there  is  wide 
variation  in  reimbursement  amounts  due  to  the  variation  in  physician 
prescribing. 

Individual  carriers  have  managed  the  variation  transition  within 
the  carrier  but  HCFA  has  not  directed  or  overseen  any  similar  transi- 
tions between  carriers.     Thus,  the  current  HCPCS  system  will  inher- 
ently include  wide  variations  in  reimbursement  between  carriers 
because  of  the  wide  variation  in  product  and  support  services  physi- 
cians demand  by  prescription.  If,  due  tc  physician  preference,  one 
particular  product  dominates  the  marketplace,  the  historical  use  of 
customary  charge  will  begin  to  track  along  with  the  routine  bills - 

Other  actual  variations  may  be  caused  in  part  by  different  charge 
histories  among  carriers  that  evolved  over  the  twenty  years  during 
which  the  "reasonable  charge"  reimbursement  system  (with  its  multiple 
methods  and  wide  carrier  discretion  in  calculating  reimbursement)  was 
required  by  the  Medicare  law.     The  Six  Point  Plan  was  in  part  sup- 
ported by  the  HME  industry  to  correct  these  problems. 

Furthermore,  all  carriers  across  the  country  have  influenced 
prices  based  upon  how  the  individual  carrier  implemented  the  Six 
Point  Plan  and  other  HCFA  methodologies  to  alter  prices.  Such  "other" 
methodologies  include  gap  filling,  lowest  charge  levels,  inherently 
reasonable  and  lease/purchase.     When  the  rates  of  one  carrier  which 
implemented  one  or  more  of  the  methodologies  are  compared  with  the 
rates  of  a  carrier  which  employed  different  methodologies,  wide 
variations  in  pricing  were  the  inevitable  result.  Again,  Congress 
recognized  these  various  carrier  practices  and  designed  the  Six  Point 
Plan  to  correct  this  practice  which  was  widespread  under  prior  law. 

Some  reported  variations,   including  some  of  those  reported  by 
GAO,  may  not  be  actual  variations  but  indeed  may  be  the  result  of 
erroneous  data  or  variations  in  coding  by  carriers  for  what  appear  to 
be  the  same  product,  but  really  are  not.  Carrier  misunderstanding  in 
handling  HME  coding  additions,  deletions  and  changes;  lack  of  pur- 
chase data;  commingling  of  rental.,  new  purchase  and  used  purchase 
data;  lack  of  adequate  volumes  of  data  for  some  HME  items;  and  the 
inability  to  tie  in  the  multitude  of  data  elements,  charges, 
comparability  rates  and  inherently  reasonable  rates  all  contributed 
enormously  to  the  variations  in  pricing  described  by  GAO.  In  a 
recently  released  memorandum,  HCFA  in  fact  admitted  that  inconsis- 
tent coding  has  caused  broad  variations  in  fee  scheduled  amounts. 
Please  refer  to  Attachment  B  for  a  specific  analysis  of  the  examples 
used  by  GAO  that  reflect  the  types  of  data  and  calculation  flaws 
discussed  above. 
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GAO  also  reported  that,  for  some  items,  Medicare  can  pay  more  per 
month  in  rent  under  the  Six  Point  Plan  fee  schedules  than  it  would 
have  under  the  old  reasonable  charge  system.  GAO  neglected  to  point 
out  that  charges  for  many  HME  items  actually  decreased  rather  than 
increased  during  implementation  of  OBRA  '87.  Again,  both  increases 
and  decreases  were  expected  as  the  Six  Point  Plan's  leveling  effect 
was  felt.  Importantly,  the  CBO  projected  Six  Point  Plan  overall 
savings  of  $140  million  in  1989  and  1990,  but  in  fact  our  analysis 
indicates  savings  actually  may  exceed  $212  million. 

It  is  important  for  the  Subcommittee  to  note  that  GAO's  analysis 
did  not  model  how  the  HME  regional  fee  schedule  system  of  the  Six 
Point  Plan,  to  be  phased  in  beginning  in  January  1991,   in  fact  will 
narrow  the  range  of  variations  among  current  HME  payment  amounts  that 
exist  among  the  53  carriers  due  to  the  national  floor  and  ceiling 
contained  therein.     GAO  demonstrated  a  total  lack  of  understanding 
that  most  of  the  unexplained  variations  in  pricing  it  cited  will 
disappear  upon  the  fully-phased  in  regionalization  program  to  be 
completed  by  1992. 

In  fact,  GAO  has  done  no  analysis  to  determine  what  the  impact  of 
regional  pricing  under  the  Six  Point  Plan  would  be  and  how  much 
variation  would  exist  by  1992.  The  HME  industry  recently  contracted 
with  an  independent  health  research  company  to  estimate  the  effect  of 
the  Six  Point  Plan  and  regionalized  pricing  in  1991  and  1992.  Once 
these  data  are  finalized,  we  will  be  pleased  to  share  them  with  you. 

2.      COMPETITIVE  BIDDING  FOR  HME 

The  President's  FY  1991  budget  notes  the  Administration  plans  to 
conduct  DME  competitive  bidding  demonstrations  in  FY  1991.  The 
Administration  is  seeking  "a  more  long-term  solution  to  the  issue  of 
determining  appropriate  Medicare  payment  levels  for  DME"  and  believes 
competitive  bidding  may  provide  that  solution.     The  HME  industry 
believes  that  competitive  bidding  for  HME  is  not  a  likely  alternative 
for  cost  containment  purposes. 

The  ability  of  competitive  bidding  to  realize  savings  for  Medi- 
care, while  safeguarding  quality  and  beneficiary  access,  depends 
critically  on  the  design,   implementation  and  subsequent  administra- 
tion of  the  bidding  system  adopted.  Defining  product  categories, 
areas  of  geographic  coverage,  bundled  services  to  be  included,  and 
dealing  with  the  enormous  complexities  of  a  new  and  unknown  system 
for  doing  business,  absent  the  incentives  of  a  "winner-take-all" 
system,  or  of  simplified  billing,    (medical  necessity  questions  would 
presumably  still  exist) ,  would  be  very  likely  to  result  in  a  disaster 
of  one  sort  or  another. 

Either  the  Medicare  program  would  spend  more  to  implement  and 
administer  such  a  program  than  it  would  save,  or,  the  number  of 
suppliers  available  to  bid  would  rapidly  shrink  to  the  point  where 
the  survivors  would  have  little  competition  or  the  HME  benefit  would 
essentially  cease  to  exist,  directly  counter  to  other  federal  policy 
initiatives  designed  to  expedite  deinstitutionalization. 

It  is  very  hard  to  design  and  administer  a  competitive  bidding 
process  such  as  described  above  without  damaging  the  market.     If  a 
winning  bid  goes  to  one  provider,  many  small  companies  would  go  out 
of  business.     Then,  the  sole  winner  in  future  years  would  have  a 
considerably  reduced  level  of  competition.  If  multiple  winning  bids 
are  approved,  then  no  incremental  benefit  exists  for  increased 
volume.  Therefore,  there  is  no  potential  advantage  for  a  demonstra- 
tion project. 

HCFA  seems  to  be  looking  for  per  item  prices  to  set  the  bidding 
process.  However,  most  suppliers  do  not  have  the  historic  data  needed 
to  accurately  set  this  per  item  price,  and  therefore  their  bids  will 
probably  be  too  high  or  too  low.  HCFA  has  very  little  knowledge  of 
the  service  component  for  the  industry  that  needs  to  be  acknowledged 
and  built  into  this  bidding  process.     Much  education  needs  to  be  done 
with  HCFA  in  order  to  really  understand  the  price  of  services  as 
opposed  to  the  mere  acquisition  cost  of  the  equipment. 
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Competitive  bidding  for  certain  selected  HME  items  has  been  tried 
and  subsequently  abandoned  in  several  states.  There  are  enormous 
complexities  involved  in  dividing  the  entire  nation  into  multiple  and 
reasonable  service  areas.     Few  suppliers  provide  all  possible  HME 
services  and  therefore  it  would  be  necessary  to  define  different 
service  areas  for  different  kinds  of  equipment.   It  currently  takes 
HME  suppliers  90  days  to  get  paid;  as  a  result  it  is  highly  unlikely 
any  company  would  have  the  capital  necessary  to  expand  into  new 
services  in  order  to  take  on  large  competitively  bid  contracts. 

With  any  competitive  bidding  system,  the  first  issue  to  be 
addressed  must  be  a  determination  of  what  level  of  service  the 
government  is  willing  to  pay  for.     Otherwise,  the  government  should 
be  concerned  that  the  HME  service  component  will  diminish  or 
disappear.  Competitive  bidding  is  known  to  work  poorly  for  the 
Defense  Department  and  VA,  places  where  it  already  used  on  a  large 
scale  similar  to  what  Medicare  would  require. 

Significantly,  VA  hospitals  have  experienced  deficiencies 
documented  by  the  Joint  Commission  on  Accreditation  of  Health  Care 
Organizations  (JCAHO)  due  to  the  quality  of  home  care  provided  by  VA 
contract  winners.     Medicare  would  have  to  expect  similar  if  not 
greater  problems  in  access  and  quality.     The  VA,  once  acquiring  a 
signed  contract  in  certain  states,  often  fails  to  monitor  the 
provider  for  provisions  of  services.     In  essence,  the  VA  has 
identified  it  has  no  true  appreciation  of  quality  control  for  home 
oxygen  and  DME  equipment.     Review  of  signed  "low  bid"  contracts 
across  the  southeast  and  southwest  VA  system  revealed  hidden  charges. 
Similarly,  the  disastrous  results  of  competitive  bidding  under  the 
Department  of  Defense  are  a  matter  of  public  record. 

If  Congress  must  try  this  approach,  we  urge  that  you  closely 
scrutinize  prior  mistakes,  consult  closely  with  the  HME  industry,  and 
thoroughly  demonstrate  the  concept  in  a  few  areas  for  four  years  and 
have  the  results  evaluated  thoroughly  by  independent  outside  parties. 
Patient  care  and  Medicare  beneficiary  well-being  are  at  stake. 


3.  MANDATORY  ASSIGNMENT 

The  HME  industry  strongly  opposes  mandatory  assignment  for  all 
HME  items.     The  industry  estimates  that  HME  currently  has  a  90% 
assignment  rate,  with  the  remaining  10%  largely  for  those  benefi- 
ciaries who  wish  to  obtain  certain  specialized  or  upgraded  equipment 
not  covered  by  the  Medicare  program  for  their  particular  circum- 
stances.    For  this  minority  of  patients,  mandatory  assignment  would 
bar  their  freedom  of  choice  in  selecting  the  specific  equipment  most 
appropriate  for  their  particular  needs. 

Further,  mandatory  assignment  takes  away  beneficiaries'  and 
businessmen's  rights  to  deal  directly  where  Medicare  reimbursement  is 
below  the  actual  cost  of  the  equipment.     Finally,  and  most  impor- 
tantly, it  does  nothing  to  reduce  paperwork  burdens  on  beneficiaries, 
since  OBRA  '89  requires  suppliers  to  submit  Medicare  paperwork  for 
both  assigned  and  unassigned  claims. 

4.  FRAUD  AND  ABUSE  IN  HME  INDUSTRY 

In  recent  years,  the  HME  industry  has  worked  with  OIG  and  others 
to  educate  its  members  on  practices  which  constitute  fraud  and  abuse 
and  how  to  avoid  engaging  in  such  activities.     While  the  HME  industry 
very  much  wants  to  rid  itself  of  the  burden  of  those  few  unscrupulous 
home  care  suppliers  who  tarnish  the  industry's  image,   it  is  really 
quite  difficult  for  any  industry  to  effectively  stop  these  people. 
Generally,  the  industry  has  no  police  or  enforcement  powers;  hence  we 
need  the  active  assistance  of  the  OIG  and  Justice  Department. 

NAMES  and  HIDA  actively  alert  their  members  to  possible 
fraudulent  activity,  and  encourage  their  members  to  report  possible 
incidences  to  the  IG.  OIG  records  confirm  the  success  of  this 
reporting  effort.  NAMES  has  created  an  association  Code  of  Ethics  and 
has  amended  its  association  bylaws  to  terminate  membership  upon:  (1) 
conviction  of  a  felony  related  to  the  retail,  wholesale,  rental  or 
distribution  of  home  medical  equipment,  products,  services  or 
supplies;  and  (2)  exclusion  by  the  Department  of  Health  and  Human 
Services  from  participation  in  the  Medicare  or  Medicaid  program.  The 
industry  continues  to  review  OIG  quarterly  sanctions  lists  under  a 
cooperative  arrangement  with  OIG  under  which  the  list  is  regularly 
sent. 
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As  well,  the  HME  industry  supports  the  concept  of  prior  carrier 
authorization  with  certain  specific  conditions  for  those  items 
which  require  a  written  order  prior  to  delivery,  such  as  seatlift 
chairs  and  TENS.   Further,  the  industry  supports  increased  scrutiny  of 
physicians  by  OIG  to  ensure  controls  of  medical  necessity. 

Both  NAMES  and  HIDA  publish  the  OIG  fraud  hotline  number  in  our 
newsletters  and  also  publish  newsletter  articles  on:  how  to  report 
fraudulent  activities;  Part  B  waivers  -  allowed  and  non-allowed; 
proper  advertisements;  anti-kickback  statute  and  safe  harbor 
regulations;  and  the  OIG's  NPRM  on  misuse  of  certain  words  in 
advertising,  thereby  supporting  OIG  activities  in  this  area.  Both 
NAMES  and  HIDA  have  invited  OIG  investigators  and  the  IG  to  industry 
meetings  to  speak  about  current  activities  to  members.     For  the  last 
three  years,  HIDA  has  provided  on  a  national  basis  a  "clean  claims" 
seminar  to  teach  HME  companies  appropriate  and  ethical  billing 
practices. 

Finally,  NAMES  recently  developed  a  brochure  for  Medicare 
beneficiaries,  entitled:   "Before  Buying  or  Renting  Home  Medical 
Equipment,  Check  With  Your  Health  Professional  First".  (See 
Attachment  C) .  Homedco  believes  very  strongly  in  this  program  to  help 
educate  Medicare  beneficiaries  and,  in  fact,  is  distributing  50,000 
copies  to  its  patients  throughout  the  nation.  NAMES  and  HIDA  have 
presented  and  will  continue  to  present  educational  programs  and 
information  to  members  on:  proper  joint  ventures,  the  anti-kickback 
statute  and  OIG  indictments. 


Should  you  have  any  questions  regarding  the  above,  please  contact 
me  or  Corrine  Parver,  NAMES  Vice  President,  Government  and  Legal 
Affairs  (703)   836-6263  or  Cara  Bachenheimer ,  HIDA  Director  of 
Government  Affairs  (703)  549-4432. 


Enclosures:     Attachment  A:     Report  on  the  Variances  in  Labor  and 

Other  Costs,  Homedco,  1989. 
Attachment  B:     Examples  of  GAO  Data  and  Calculation 
Flaws. 


********** 


Sincerely 


Jer/Bmy  Jones 
President  &  CEO 
Homedco 


Attachment  C: 


NAMES  Ethics  Brochure 
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ATTACHMENT  A 


CQ8T  STRUCTURE  -  HOME  MEDICAL  EQUIPMENT  INDUSTRY 


I.        GROSS  PROFIT 

Actual  dollars  of  gross  profit  and  gross  profit  percentage 
depend  upon  many  criteria.     Variables  are: 

e        Percentage  of  sale  business  and  mix  of  products 

■  Percentage  of  rental  business  and  mix  of  products 
serviced 

■  Competitive  marketplace 

■  Percentage  of  co-insurance  collected  versus 
written-off 

■  Collection  philosophy 

■  Expected  useful  life  of  rental   items  and  roni-j.ne 
maintenance 

Range:         4  5%  high  sales  mix  to  75%  high  rental  mix 
with  outstanding  collections 


II.      EXPEN8E  STRUCTURE 

1 .       Salary  Expense: 

This  industry  is  very  labor  intensive.     Wages  and 
benefits  are  the  single  largest  expense,  representing 
better  than  60%  of  total  expenses.     Local  variables 
tend  to  be  the  following:     geographic  market,  local 
medical  community  practices,   local  unemployment  rate, 
and  claims  processing  efficiency  of  local  carriers. 

Listed  below  are  ranges  of  key  labor  expenses  for  major 
U.S.  cities: 


Employee  salaries  as  a  28%  34%  38% 

percentage  of  revenues  Indianapolis  Phoenix  San  Francisco 


Average  delivery  $     6.48  $     8.31  $  9.59 

technician  hourly  wage  Des  Moines  Wash.,D.C.  Indianapolis 

Average  clerical  staff  $     6.65  $     7.66  $  9.08 

hourly  wage  Denver  Seattle  San  Francisco 


Average  clinical  (RT  &  RN) 
staff  hourly  wage 


$  9.60 
Pittsburgh 


S  12.99 
Portland , ME 


$  15.04 

New  York  Cits 


Employee  salaries  as  a  60.2% 
percentage  of  total  expenses         Portland, HE 


63.8% 
Denver 


76.5% 

So. California 
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Transportation  Expense.  Warehouse  and  Repair: 

These  expenses  vary  based  upon  geographic  coverage, 
traffic  congestion,   insurance  rates,  and  mix  of 
services  provided.     Listed  below  are  ranges  of  Key 
operating  expenses: 


MED. 


HIGH 


Worker's  Compensation 
insurance  rate 


$  1.59/100 
Indiana 


$  5. 17 
Illinois 


$  8.13 
California 


Vehicle  insurance  per  month 


$  83. /month 
St. Louis 


$  150. 
Seattle 


$  280. 
Phoenix 


Cost  of  gasoline 


$  .91/gal. 
Fresno,  CA 


$  1.08 
Denver 


$  1.27 
Portland , ME 


Number  of  delivery  stops 
per  week 


30 
Maine 


75 

Seattle 


110 

Philadelphi. 


Range:        Transportation,  warehouse  and  repair  expenses 
range  from  a  low  of  11.5%  of  total  revenues 
(St. Louis)   to  a  high  of  19%   (New  York  City). 


Accounts  Receivable 
Service  Expenses: 


.Customer 


These  expenses  are  highly  dependent  upon  the  retention 
rate  of  Qualified  staff.     In  addition,  these  expenses 
are  related  to  efficiencies  of  in-house  systems, 
documentation  reguired  by  local  carrier,  carrier  claim- 
processing  efficiency,  and  availability  of  electronic 
interfaces. 

Listed  below  are  ranges  of  specific  variables: 


LOW 


MED. 


Number  of  active  Medicare 
patients  per  FTE 


42 

Lancaster, PA 


83 
Denver 


112 

San  Franciscc 


Cost  of  FTE  per  active 
Medicare  patients 


$11.44 
Columbus,  OH 


$17.81 
Philadelphia 


$29.77 
C^liforni.- 


The  costs  of  filing  Medicare  claims  makes  "taking 
assignment"  on  low  dollar  charges  extremely 
unattractive.     This  is  why  the  industry  is  opposed  to 
mandatory  assignment.     It  also  leads  industry  members 
to  adopt  a  policy  of  not  accepting  assignment  cn  sales 
of  inexpensive  products  unless  there  are  other  revenue- 
generating  services  provided.     One  industry  study  has 
determined  that,  in  Maryland  and  Pennsylvania,  the  "per 
claim  cost"  is  approximately  25%  higher  to  bill 
Medicare  Part  B  than  to  bill  other  third  part/  payors. 


Other  G  &  A  Expenses: 


Other  operating  expenses  for  HME  companies  are  r.ighly 
variable,   depending  on  their  data  processing  systems, 
size  of  business,    interest  costs,   and  local 
marketplace.     Examples  follow: 
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LOW  MED.  HIGH 

Rent  per  square  foot  $     3.70  $     8.00  $10.00 

Denver  Columbus,  OH      New  York  City 


State  sales  tax,   payable  on  -0-  1%  7% 

Medicare  charges  but  not  10  states  Denver  Seattle 

reimbursable  by  patient 
or  HCFA 


Billing,  Accounts  Receivable,  and  Customer  Service 
expenses  range  from  a  low  of  six  percent  (6%)  of  total 
revenues  in  Hartford,  Connecticut  to  a  high  of  ten 
percent  (10%)  in  San  Francisco,  California. 


t>.      Clinical  Expense; 

One  expense  which  is  not  recognized  by  HCFA  b'Jit 

which  is  significant  to  providers    is  the  clinical 

personnel  who  support  the  use  of  home  medical 
equipment.     HCFA's  position  is  that  HCFA  pays  for 
equipment.     However,  the  medical  community  (including 
HMO's  and,  most  recently,  the  Veteran's  Administration) 
now  requires  clinical  supervision.     In  Maine  ano  New 
York  (and  soon  in  California) ,  a  home  medical  equipment 
company's  licensure  depends  upon  employing  credent ialed 
medical  professionals.     Congress  has  mandated  HCF.\  to 
establish  minimum  standards  for  HME  training.  Although 
HCFA  has  not  addressed  this  issue,   the  Joint  Commission 
certification  program  requires  extensive  medical 
supervision  and  treatment  benefit  analysis. 

Clinical  expenses  range  from  a  low  of  four  percent  (4%) 
of  total  revenues  in  Pittsburgh,  Pennsylvania,  to  a 
high  of  nine  percent  (9%)   in  Seattle,  Washington.  In 
areas  where  extensive  infusion  therapy  services  are 
offered,  clinical  expenses  can  be  as  high  as  20%. 

III.  SUMMARY 

The  HME  business  is  .inherently  a  local  business. 
Profitability  depends  upon  product  and  service  mix,  ana  upon 
operating  expenses  influenced  by  local  circumstances.     It  is 
a  service  business,  24  hours  per  day,  seven  days  per  week, 
where  labor  costs  are  the  single  greatest  expense.     Labor  is 
60+%  of  all  expenses,  and  2*  times  greater  than  the  ccs1"  of 
goods . 

The  costs  of  billing  Medicare  Part  B  are  significant,  and 
can  be  as  much  as  25%  greater  than  costs  to  bill  other  third 
party  administrators.    As  a  result,  the  industry  avoids 
billing  Medicare  for  inexpensive  single  line  items. 


Worst  Case  Best  Case 

Revenue  100%  100% 

Cost  of  Goods  55%  25% 

Gross  Profit  45%  75% 

Expenses: 

■  SW&B  381  28% 

■  Others  (1)  19%  31% 
Pre  tax  profit  <12%>  16%  (2) 


(1)  For  detail,   see  HIDA  1989  Financial  Survey 

(2)  No  study  has  supported  the  industry's  ability  to  manage  all 
necessary  variables  to  attain  this  level  of  profitability. 
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ATTACHMENT  B 


The  following  comments  address  items  raised  by  GAO  in  its 
testimony  and  specifically  demonstrate  examples  of  the  types  of  data 
and  calculation  flaws  discussed  above. 

o      Standard  Crutches:  (HCPCS  Code  E-01121 

The  GAO  cited  rates  from  three  different  Medicare  carriers' 
HME  fee  schedules  for  "standard  crutches".     The  rates  given 
for  Washington,  D.C.  and  Richmond,  VA  appear  to  be 
appropriate  based  upon  the  level  of  service  required,  costs 
of  delivery  and  costs  of  the  equipment.  The  fee  given  for 
Baltimore,  MD  appears  unreasonable  at  first  blush.  Please 
note,  however,  that  the  Baltimore  carrier's  fee  for  a 
different  but  similar  item  (Forearm  Crutches)    (E011G)  is 
comparatively  lower  than  the  other  two  states.  This 
graphically  demonstrates  the  significant  shortcomings  of  the 
historical  coding  system  for  HME  items  in  determining  policy 
conclusions  and  exemplifies  the  need  to  look  beyond  the  HCFA 
BMAD  data. 

Industry  believes  that  the  carrier  has  commingled,  improperly 
translated  or  simply  switched  the  rates  for  Standard  Crutches 
and  Forearm  Crutches.     Forearm  Crutches  are  much  more 
expensive  from  the  service  and  product  cost  standpoint.  It 
is  also  possible  that  suppliers  have  been  confused  regarding 
coding  and  the  carrier  has  not  corrected  the  coding  at  the 
claims  processing  stage.  If  carriers  do  not  assign  a 
consistent  description  or  fee  to  HCFA's  HCPCS  code,  this  can 
cause  suppliers  to  submit  claims  differently  as  well. 

The  following  illustrates  a  comparison  of  the  rates  among  the 
three  areas  examined  by  GAO: 

AREA  E0112  E0110  E0112 

STANDARD  FOREARM  E0110 

CRUTCHES  CRUTCHES  TOTAL 

Baltimore,  MD  $71.60  $43.33  $114.93 

Washington,  DC  35.60  86.29  121.89 

Richmond,   VA  19.52  70.66  90.18 

As  can  be  seen  from  the  combined  total  of  both  codes, 
Baltimore  now  has  the  middle  rate  and  the  range  of  prices  is 
much  narrower.    This  is  the  kind  of  thorough  analysis  one 
would  have  expected  from  the  GAO. 

o      Ultrasonic  Nebulizer:     (HCPCS  Code  E05751 

As  with  crutches,  the  nebulizer  and/or  compressor  codes  have 
been  changed,  translated  and  expanded  since  the  inception  of 
HCFA's  HCPCS  coding  system.  Some  carriers  have  three  levels 
of  nebulizer  codes.  Because  the  official  HCPCS  contain  only 
two  nebulizer  codes,  some  carriers  wisely  created  a  third 
local  code  for  the  lesser  sophisticated  nebulizers. 

Unlike  crutches,  however,  most  respiratory  equipment  such  as 
nebulizers  require  a  great  deal  of  service  support,  involving 
credentialed  professionals  as  well  as  higher  level 
maintenance  technicians.     This,  coupled  with  carrier 
individualism  in  establishing  what  services  are  included  or 
have  been  included  in  the  rental  payment  based  on  local 
medical  practices  (i.e.,  therapists  visits,  circuitry, 
tubing,  medications,  etc.),  may  realistically  lead  to  greater 
variances  in  pricing. 

Nevada's  $182  rental  fee  (as  noted  by  GAO)  is  somewhat  high, 
and  may  therefore  include  purchase  data.     The  $182  fee  is  not 
consistent  with  our  sampling  of  the  rest  of  the  country.  Fees 
from  the  29  carriers  to  which  Homedco  submits  claims  were 
recently  reviewed  —  the  highest  fee  given  by  those  29 
carriers  is  $115.     Conversely,  many  suppliers  would  find  they 
are  not  covering  their  costs.     This  is  the  case  with  San 
Francisco's  $72  fee,  also  cited  as  an  example  by  GAO.  The 
major  causes  of  this  discrepancy  are:  inconsistent  HCPCS 
coding  with  no  cross  carrier  oversight  by  HCFA  to  ensure  that 
carriers  developed  coding  in  a  uniform  manner;  variations  in 
service;  expectations  of  prescribing  physicians;  and 
commingling  of  products. 
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o      Seat  Lift  Chairs:  fHCPCS  Code  E0620) 

The  GAO  study  cited  wide  variances  among  carriers  for  this 
product  as  well.    The  purchase  charges  range  from  $518  to 
$1,520.  Additionally,  GAO  cited  that  two  neighboring  states, 
Colorado  and  Wyoming,  had  a  $366  variance. 

The  diversification  of  this  product  is  great  among 
manufacturers.  The  outfitting  and  mechanical  sophistication 
can  be  very  different.    Most  HME  suppliers  in  Iowa  ($518  fee 
noted  by  GAO)  either  do  not  accept  assignment  or  have 
provided  only  the  cheapest  model  available.     Alaska  ($1,520), 
on  the  other  hand,  may  have  extraordinary  delivery  costs, 
justifying  that  high  a  price.     Note  that  Alaska  and  Hawaii 
receive  special  treatment  under  the  Six  Point  Plan  because  of 
transportation  costs,  and,  as  such,  Alaska  should  not  have 
been  used  by  GAO  for  such  an  analysis. 

The  history  of  pricing  this  item  dates  back  to  August  1985 
when  HCFA  strongly  encouraged  carriers  to  exercise 
"inherently  reasonable"  guidelines.     Some  carriers  exercised 
this  guideline  and  some  did  not.     Memoranda  to  carriers 
encouraged  use  of  "Sears  pricing  data"  which  was  not  adequate 
in  relation  to  the  costs  of  those  full-service  HME  suppliers' 
who  take  assignment.  Some  carriers  were  receptive  to 
physicians'  prescribing  demands  for  assignment  and  service 
levels  that  include  set-up,  training,  etc.  and  adjusted  the 
Sears  price  upward  to  accommodate  the  supplier's  higher 
costs.     The  extremely  low  fees,  therefore,  were  artificially 
established  at  Sears  pricing  or  below.     These  low  fees  also 
were  likely  affected  by  HCFA's  lowest  charge  level  pricing 
methodology  and  commingling  of  used  and  new  purchase  claims. 

o      Ventilator.  Portable;     fHCPCS  Code  E0451) 

Ventilators  are  life  support  systems  used  only  by  patients 
who  cannot  breathe  on  their  own.     Obviously,  a  high  level  of 
support  service  and  maintenance  (and  related  costs)  is 
demanded  by  most  prescribing  physicians.  The  range  of 
sophistication  of  equipment  and  corresponding  patient  need 
can  be  tremendous  for  ventilators.  Generally,  carriers 
developed  their  prices  for  the  original  HCPCS  code  (E0451) 
based  on  gap  filling,  not  historical  charge  data;  thus,  the 
variance  has  been  caused  by  the  carriers  —  not  suppliers. 
This  will  be  corrected  once  the  regionalized  pricing  system 
is  fully  implemented. 

The  HCPCS  code  for  ventilators  was  implemented  by  most 
carriers  either  in  1985  or  1986.     But  carriers  have  had  a 
great  deal  of  leeway  in  implementing  HCPCS  codes  and,  as  a 
result,  pricing  determinations  as  well  as  timetables  vary 
considerably  among  them.     Prior  to  creation  of  the  E0451 
code,  the  E0450  Ventilator-Stationary  was  the  only  ventilator 
code  available  to  HME  suppliers.     Just  this  year,  two 
additional  codes,  one  portable  and  one  stationary,  have  been 
added  to  the  list  of  HCPCS.  Thus,  the  reimbursement 
associated  with  HCPCS  is  not  a  simple  matter  of  supplier 
billing  practices. 

Suppliers  not  only  buy  the  equipment,  but  also  must  provide  a 
host  of  other  services,  including:  therapy  professionals  to 
continuously  monitor  and  instruct  patients;  a  frequent,  high 
level  of  maintenance  and  repair  and  technicians;  backup 
units;  24  hour  emergency  service;  and  intensive  disposable 
supply  requirements.     Thus,  GAO  and  Congress  should  be 
cautious  in  looking  only  at  reimbursement  amounts  and  HCPCS 
codes  without  requiring  HCFA  and  all  carriers  to  explain 
fully  what  they  are  paying  for.  If  HCFA  does  not  believe 
suppliers'  services  are  included,  then  we  have  a  much 
/     different  policy  analysis. 

Ventilators  are  service  intensive  each  month  of  use;  as  a 
result,  they  would  be  very  unattractive  as  a  capped  rental 
item.     Ventilator  patients  require  tracheostomy  tubes, 
disposable  circuits,  CPR  training  or  hand-held  resuscitators 
in  case  of  emergencies.    The  legal  liability  associated  with 
ventilators  is  very  substantial,  and  the  servicing  requires 
FDA  compliance.     It  is  crucial  also  to  note  that  in  some 
states,  carriers  may  authorize  a  backup  ventilator  or  require 
an  emergency  power  source  as  well,  and  may  include  that  fee 
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in  establishing  a  payment  amount.  Wide  variances  may  be 
expected  and  are  totally  appropriate  where  carriers  reimburse 
for  backup  as  well  as  portable  ventilators,  using  the  same 
code  for  both  systems. 

Finally,  the  life  expectancy  of  a  ventilator  is  quite  limited 
due  to  the  technological  advances  that  have  been  occurring 
over  the  past  ten  years.     All  ventilators  must  be  rebuilt  on 
a  routine  maintenance  schedule  to  be  sure  the  motors  do  not 
fail. 

Standard  Hospital  Bed.  Mattress  and  Side  Rails:  (HCPCS  Code 
E0250) 

It  is  predictable  that  this  item  surfaced  in  the  GAO  study. 
The  study  results  revealed  a  high  fee  differential:  rental 
fees  ranged  from  $45  in  Oregon  to  $129  in  New  York.  Please 
note  that  costs  of  operating  an  HME  company  differ  in  these 
two  areas,  New  York  being  much  higher.     Moreover,  many  of  the 
HCPCS  data  issues  for  this  item  are  the  same  as  the  other 
items  already  addressed. 

The  standard  hospital  bed  has  had  several  other  pertinent 
issues  associated  with  it.  In  1983,  HCFA  instructed  carriers 
to  separate  variable  height  hospital  bed  coding  from 
inclusion  with  the  standard  hospital  bed.     Carriers  were  told 
to  create  a  separate  code  and  to  utilize  specific  coverage 
criteria  in  evaluating  claims.  As  late  as  1984  and  1985,  some 
carriers  still  had  not  implemented  these  guidelines. 
Therefore,  variable  height  hospital  bed  charges  were  still 
contained  in  some  of  the  data  bases  for  standard  beds. 
Furthermore,  suppliers  were  not  specifically  notified  of 
changes  in  coding  or  the  rates  remained  the  same  for  the  two. 
Therefore,  suppliers  continued  to  submit  the  more  expensive 
bed  (variable  height)  under  the  E0250  code. 

Second,  codes  that  carriers  used  prior  to  HCPCS 
implementation  usually  kept  side  rails  and/or  mattress 
charges  separate  from  bed  charges.  Initially,  HCPCS  also 
listed  side  rails  separately  and  later  combined  them  in  the 
bed.     The  lower  paying  carriers  eliminated  the  code,  but  made 
no  adjustment  to  the  bed  price.     Thus,  carriers  did  not 
properly  translate  codes  and  consequently  the  standard  bed 
fees  do  not  really  include  side  rails  and/ or  mattresses. 

Finally,  higher  charges  can  be,  at  least  in  part,  explained 
by  some  carriers'  inability  to  eliminate  variable  height, 
semi-electric  and  full  electric  hospital  bed  charges  that 
were  included  due  to  medical  necessity  reductions  on  a  claim 
to  claim  basis.  HCFA  has  made  it  clear  to  carriers  that 
whenever  a  beneficiary  does  not  qualify  for  a  more-featured 
bed,  but  does  qualify  for  a  standard  bed,  that  payment  should 
be  made  for  the  standard  at  the  time  of  initial  adjudication. 
Unfortunately  HCFA's  ruling  on  this  does  not  coincide  with 
carrier  system  capabilities  for  data  accumulation  and 
subsequent  calculations.     Here  again,  HCFA  did  not  address 
this  issue  in  its  guidelines,  thus  fee  schedule  variations 
did  not  result  from  supplier  practices. 

With  reference  to  New  York's  data  base,  suppliers  have  been 
for  many  years  unable  to  review  data  because  of  the  carriers' 
contention  that  it  is  poor.     In  fact,  prior  to  the  Six  Point 
Plan,  suppliers  negotiated  rates  with  the  carrier  to 
establish  them.  This  system  lacks  validity  in  and  of  itself. 


79 


CD 


8 


^  E  f 

v.  O  O" 
O    -C  CD 


s 


■a 
aj 

§ 

z 


on 


2 


■5 
■5 


9 

.o 

8 

80 


O  rsj 
— 1  <-N 

M 
S| 

Si 

o  ? 


C  O 

o  c 

"o  .9 


C  44 


5  -c 


If 
£1 


I  i 
H 


if 


°     8  • 


s  I  S3 


b!  2 


5  D 
O  -C 


■3  £ 


III 


o 

■§  §■ 

II 

—  u> 

II 

II 


p  «  3 

.§  <u  o 

<U    4,  £  -o 

6  ^  8  5 

a   o  tu  § 

{111 

r 


i 


a-  £  * 


aj    i-  I. 

s  ^  § 

Mil 

p   c  ^ 


p  a 


5  * 


5  8. 


1 1 


Qj  * 

If 


£  £ 


4/ 

6 

8 

L 

II 

II 

5  o 


°.  g  i 

s.  &  * 

O     4*  fc 


2    13   2  | 

I  I  8.  & 

1  *  1  5 

life 
II II 


If 

£  I 

•c 

o  E 
5  S 


l-S 


3 

a 

§  *  .: 


o>  C  o> 


C    fli  o 

elf 

o  s- 


8  S  $ 
c   c  E 

S  t  p 

§>§.! 

iii 

I  B  e 


II 
1  5 


2.  5? 

1 1 1 


§-  b  ^  |      £  ^ 

i  1 1  f  1  i  1 1 

iiiiiiil 


81 


Mr.  Donnelly.  Our  next  panel  includes  three  witnesses  who  will 
address  situations  like  living  wills. 

I  am  pleased  to  welcome  Dr.  Emanuel  of  the  Harvard  University 
Medical  School,  Beth  Israel  Hospital,  Boston,  Mass.;  Dr.  Eugene 
Hildreth  of  the  American  College  of  Physicians;  and  Mr.  Charles 
Sabatino,  assistant  director,  Commission  on  Legal  Problems  of  the 
Elderly  from  the  American  Bar  Association. 

STATEMENT  OF  EZEKIEL  J.  EMANUEL,  M.D.,  PH.D.,  HARVARD 
UNIVERSITY  MEDICAL  SCHOOL,  AND  BETH  ISRAEL  HOSPITAL, 
BOSTON,  MASS. 

Dr.  Emanuel.  I  want  to  thank  the  Congressmen  for  providing 
this  opportunity  to  testify  on  our  studies  of  advance  care  directives 
in  support  of  the  Patient  Self-Determination  Act  of  1990. 

I  am  Ezekiel  Emanuel,  a  medical  ethicist  and  physician  at  the 
Beth  Israel  Hospital  in  Boston  and  Harvard  Medical  School  and  as- 
sociated with  the  program  in  ethics  and  the  professions  at  Harvard 
University. 

Almost  a  quarter  of  a  century  after  the  original  living  will  was 
created  and  almost  15  years  after  California  enacted  the  first  so- 
called  living  will  law,  we  find  just  9  percent  of  the  American 
people  actually  having  living  wills  and  even  fewer  living  wills  are 
being  used  in  hospitals. 

This  is  true,  despite  the  widespread  endorsement  of  living  wills 
by  courts  and  medical  organizations,  by  physicians  and  the  general 
public. 

In  1985,  we  embarked  on  a  three-pronged  project  to  understand 
the  reasons  for  the  disparity  between  this  broad  acceptance  of  ad- 
vanced care  documents  and  their  lack  of  use. 

Our  first  effort  was  to  devise  a  new,  comprehensive  advance  care 
document  that  we  call  the  medical  directive,  which  you  have  as 
part  of  our  prepared  statement. 

The  medical  directive  is  comprehensive  because  it  combines  in 
one  document  places  for  patients,  first,  to  state  their  preferences 
on  12  specific  life-sustaining  interventions,  second,  to  designate  a 
proxy  decisionmaker,  third,  to  indicate  their  wishes  about  organ 
donation,  and,  fourth,  to  write  a  personal  statement  about  medical 
care  at  the  end  of  life. 

Recognizing  that  all  States  of  incompetence  are  not  equivalent, 
that  patients  may  have  different  wishes  regarding  their  care  in  ir- 
reversible coma  compared  to  Alzheimer's  dementia,  the  medical  di- 
rective also  uses  four  illness  scenarios  to  facilitate  patient's  specific 
directions. 

This  document  was  published  last  year  and  since  then  we  have 
received,  entirely  unsolicited,  many  thousands  of  requests  to  use 
the  medical  directive  from  doctors,  hospital  administrators,  nursing 
home  administrators,  officials  of  retirement  communities,  and  the 
general  public. 

The  second  step  in  our  project  was  to  study  empirically  patient's 
use  of  advance  care  documents  in  general  and  the  medical  directive 
in  particular.  The  data  is  more  thoroughly  delineated  in  our  pre- 
pared statement. 
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Our  research  involved  both  patients  who  are  coming  to  their 
physician  for  an  office  visit  and  members  of  the  general  public. 
This  research  suggests  four  important  conclusions  supporting  the 
Patient  Self-Determination  Act  of  1990. 

One,  most  people  want  some  advance  care  planning  and  yet  few 
have  such  planning.  Almost  90  percent  of  patients  and  the  general 
public  want  either  an  advance  care  document,  a  proxy  decision- 
maker, or  a  formal  discussion  of  terminal  care  decisions  with  their 
physician. 

Despite  this  high  desire  for  advance  care  planning,  only  15  per- 
cent actually  had  either  completed  a  document,  appointed  a  proxy 
or  had  a  discussion  with  their  physician.  Thus,  some  78  percent  of 
people  who  want  advance  care  planning  do  not  have  any. 

This  suggests  that  the  Patient  Self-Determination  Act  of  1990  ad- 
dresses a  real  felt  need  in  America. 

Two,  the  main  barrier  to  advance  care  planning  is  lack  of  initi- 
ation of  discussions.  While  patients  and  the  general  public  identi- 
fied several  barriers  to  advance  care  planning,  one  of  the  most  fre- 
quently mentioned  barrier  was  that  they  thought  physicians  should 
initially  raise  the  topic.  This  corresponds  to  results  obtained  in 
1983  by  the  President's  Commission  for  the  Study  of  Ethical  Prob- 
lems in  Medicine  in  which  the  public  expected  physicians  to  initi- 
ate discussions  on  resuscitation  preferences. 

More  importantly,  once  they  discussed  advanced  care  planning 
and  filled  out  the  medical  directive,  45  percent  of  patients  and  63 
percent  of  the  general  public  felt  more  inclined  to  complete  formal- 
-  ly  such  a  document.  This  suggests  that  the  more  people  know  the 
more  they  want  to  have  a  comprehensive  advance  care  document. 
Indeed,  only  2  percent  felt  less  inclined  to  complete  a  document 
after  discussing  the  issue. 

This  suggests  that  breaking  the  ice  in  discussing  advance  care 
planning  may  be  vital  to  increasing  the  use  of  documents  such  as 
the  medical  directive. 

By  requiring  hospitals  and  nursing  homes  to  inform  patients 
about  living  wills  and  to  inquire  whether  patients  having  living 
wills,  the  Patient  Self-Determination  Act  of  1990  may  well  over- 
come one  of  the  most  important  barriers  to  advance  care  planning. 

Three,  having  discussions  about  advance  care  planning  is  practi- 
cal. A,  on  average  patients  completed  the  medical  directive  in  only 
14  minutes. 

In  addition,  B,  patients  and  the  general  public  are  well  informed 
on  terminal  care  issues.  More  than  90  percent  had  heard  of  the 
Quinlan  case  and  more  than  50  percent  had  a  personal  experience 
of  having  to  participate  in  decisions  about  life-sustaining  care  for 
relatives  or  friends. 

Further,  C,  patients  make  medically  sensible  decisions  that  can 
guide  physicians.  For  instance,  patients  do  not  request  dialysis  or 
respirators  but  refuse  use  of  blood  tests.  This  means  it  does  not  re- 
quire a  great  deal  of  time  to  go  over  patients'  living  wills  to  resolve 
contradictions. 

Finally,  D,  patients'  wishes  are  constant  over  time.  When  we  re- 
surveyed  patients  6  to  12  months  after  they  initially  completed  the 
medical  directive  patients  tended  to  keep  their  preferences.  Indeed 
patients  kept  their  preferences  against  interventions  in  about  80 
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percent  of  cases.  Importantly,  over  time  patients  shifted  from  ini- 
tially wanting  some  interventions  to  wanting  fewer.  So  that  when 
we  surveyed  them  after  6  to  12  months,  patients  wanted  less  than 
half  of  the  interventions  they  initially  desired. 

These  results  suggest  that  the  use  of  an  advance  care  document 
is  easy  because  it  can  be  done  in  a  short  amount  of  time,  because 
patients  are  familiar  with  the  issues,  because  patients  make  medi- 
cally coherent  choices  that  are  durable  over  time. 

Four,  in  general  patients  want  few  interventions.  In  our  survey 
we  found  that  patients  refused  70  percent  of  interventions.  Impor- 
tantly patients  refused  even  more  frequently  when  they  were  asked 
their  preferences  in  followup  surveys  6  to  12  months  later.  This 
suggests  that  when  patients  have  time  to  think  about  life-sustain- 
ing care  they  become  less  inclined  to  desire  interventions. 

This  research  effort  has  generated  information  on  the  use  of  ad- 
vance care  documents.  But  more  needs  to  be  done.  Our  third 
project  is  a  followup  research  effort  that  intends  to  investigate  the 
actual  use  of  the  medical  directive  and  its  effects  on  clinical  prac- 
tice. In  particular  we  hope  to  answer  four  questions. 

One,  can  we  increase  the  use  of  living  wills  by  compensating  phy- 
sicians for  discussing  advance  care  planning  with  their  patients 
during  office  visits. 

Two,  what  kinds  of  interventions  do  patients  actually  want  when 
they  complete  the  medical  directive  and  it  becomes  a  formal  part  of 
their  medical  record? 

Three,  are  patients  and  physicians  who  use  the  medical  directive 
more  satisfied  with  their  relationship  and  the  type  of  care  they 
have? 

Four,  how  does  use  of  a  comprehensive  advance  care  document 
affect  clinical  care  and  the  cost  of  patient  care?  Will  use  of  such 
documents  actually  lower  medical  costs  by  decreasing  undesired 
and  futile  interventions  at  the  end  of  life? 

We  think  the  Patient  Self-Determination  Act  of  1990  will  encour- 
age wider  use  of  advance  care  documents  by  overcoming  the  bar- 
rier to  discussions  of  these  issues.  While  our  study  lends  support  to 
this  view,  more  research  is  needed  to  be  certain  about  such  conclu- 
sions. 

[The  statement  and  attachment  of  Dr.  Emanuel  follow:] 
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LIVING  WILLS 
(Advance  Directives  for  Health  Care) 

Linda  Emanuel  MD  PhD,  Assistant  Director, 
Division  of  Medical  Ethics,  Harvard  Medical  School,  Boston,  MA. 

Prepared  from  research  conducted  with  Michael  Barry  MD  and  John  Stoeckle  MD, 
Massachusetts  General  Hospital,  and  Ezekiel  Emanuel  MD  PhD,  Beth  Israel  Hospital, 
Boston,  MA. 


INTRODUCTION 

There  are  compelling  reasons  for  wide  scale  use  of  advance  directives  for  health  care, 
life  sustaining  medical  interventions  often  become  relevant  at  a  time  when  patients  are 
temporarily  or  permanently  incompetent  and  cannot  participate  in  decisions  about  their 
care.  Since  these  decisions  may  be  morally  charged,  costly  and  contested,  there  has  been 
considerable  interest  in  extending  patients'  autonomy  into  times  of  incompetence  by  the 
use  of  prior  directives.  Prior  directives  for  treatment  preferences  may  be  documented  in 
the  form  of  a  living  will  or  advance  care  directive  (ACD).  Alternatively,  a  proxy  decision 
maker  can  be  designated  and  given  Durable  Power  of  Attorney  (DP A)  for  the  person's 
health  care.  We  have  advocated  the  use  of  a  comprehensive  directive  called  The  Medical 
Directive  (see  Exhibit)  which  includes  written  directives,  designation  of  a  proxy  decision 
maker,  and  organ  donation  preferences. 

The  public  has  shown  considerable  interest  in  the  topic  of  prior  directives.  State 
legislatures  have  passed  living  will  and  DPA  statutes  at  a  very  rapid  -ate;  46  states  and  the 
District  of  Columbia  have  living  will  and/or  DPA  statutes  currenuy,  24  of  the  statutes 
having  been  newly  passed  in  the  last  5  years.  Professional  organizations  in  medicine  have 
also  endorsed  these  forms  of  planning  for  terminal  illness;  for  instance,  the  American 
Medical  Association  and  the  American  Academy  of  Neurology  have  endorsed  the  use  of 
A  CDs  and  DP  As.  In  contrast  to  their  wide  endorsement,  few  people  use  ACDs;  only  9% 
of  Americans  possess  one  and  even  these  are  often  not  known  by  the  patients'  physicians 
to  exist. 

We  have  conducted  a  study  to  examine  responses  of  patients  to  advance  care  planning; 
they  answered  questions  and  completed  The  Medical  Directive,  which  includes  four  illness 
scenarios,  each  with  thirteen  specified  interventions,  and  provision  for  designating  a  DPA. 
We  interviewed  a  group  of  primary  care  patients  (400)  in  person  and  a  sample  of  the 
Boston  general  public  (100)  by  telephone. 

From  this  study  we  are  now  able  to  answer  the  following  questions: 

1.  Do  patients  and  potential  patients  want  to  make  advance  directives  for  health  care? 

2.  If  they  do,  what  are  the  barriers  to  making  advance  directives? 

3.  How  do  patients  respond  to  making  advance  directives  introduced  by  physicians? 

4.  How  long  does  it  take  to  complete  comprehensive  advance  directives? 

5.  When  patients  make  choices  for  future  health  care,  are  their  choices  medically  sensible? 
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6.  Are  patients'  treatment  choices  durable  over  time? 

7.  What  kind  of  choices  regarding  life  sustaining  interventions  do  patients  make? 

8.  Is  substituted  judgement  of  patients'  preferences  a  viable  alternative  to  prior  directives? 


1.  DO  PATIENTS  WANT  ADVANCE  CARE  PLANNING? 

DATA 

Among  patients  and  the  Boston  area  population  respectively,  93%  and  89%  wanted  at  least 
one  of  the  three  forms  of  advance  care  planning,  that  is  an  ACD,  a  DP  A,  or  a 
conversation  about  their  preferences  with  their  physician.  The  data  is  displayed  in  the 
table  below.  By  contrast,  15%  of  patients  reported  that  they  had  formal  planning. 


WANT 
WRITTEN  ACD 


WANT  TO 
DESIGNATE 
PROXY 


WANT 
DISCUSSION 
WITH  MD 


WANT  ONE 
OR  MORE  OF 
THE  THREE 


MGH 
PATIENTS 

95%C.I. 

n  =  392 


57% 


(52-62) 


78% 

(74-82) 


59% 
(54-64) 


93% 
(90-95) 


BOSTON 
POPULATION 

95%C.I. 

n=  102 


75% 


(67-87) 


76% 

(68-85) 


68% 
(58-77) 


(83-95) 


Desire  for  advance  care  planning  was  not  usefully  associated  with  age,  health  or  any  other 
demographic  feature  among  either  patients  or  the  public  Where  associations  reached 
statistical  significance  the  proportion  of  individuals  in  either  category  was  still  large  for  both 
cohorts. 


When  asked  which  was  easier,  77%  of  the  patient  and  86%  of  the  Boston  public  cohorts 
felt  that  making  prior  decisions  for  themselves  was  easier  than  making  decisions  for  a 
friend  or  relative  who  was  sick  and  incompetent. 

CONCLUSION 

A)  Thus,  patients  and  the  public  are  very  favorably  inclined  toward  advance  care  planning. 
The  gap  between  the  93%  of  the  patient  cohort  who  reported  that  they  want  and  the  15% 
who  reported  that  they  had  formal  planning  is  very  high  with  78%  wanting  but  not 
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receiving  advance  care  planning. 

B)  The  proportion  of  patients  desiring  any  specific  form  of  planning  (e.g.  an  ACD)  is 
lower  than  the  proportion  who  want  at  least  one  kind  of  planning.  This  should  persuade 
physicians  and  administrators  against  promoting  any  single  form  of  planning  and  toward 
providing  comprehensive  alternatives  for  planning  to  include  options  for  written  directives, 
designation  of  a  proxy,  and  direct  discussion  with  the  physician. 

C)  Physicians  or  administrators  cannot  reasonably  designate  specific  groups  of  patients 
such  as  the  elderly  or  seriously  ill  to  receive  advance  care  planning  without  going  against 
the  preferences  of  a  sizable  proportion  of  individuals.  Another  difficulty  in  the  common 
assumption  that  planning  is  exclusively  for  the  sick  or  old  is  emphasized  by  the  fact  that 
a  great  proportion  of  problematic  law  cases  involving  life  sustaining  care,  such  as  that  of 
Nancy  Cruzan,  have  involved  young  and  previously  healthy  patients;  while  the  probability 
of  becoming  incompetent  and  in  need  of  medical  care  is  higher  for  the  sick  or  elderly,  the 
advantages  of  advance  care  planning  for  the  young  or  healthy,  should  incompetence  occur, 
are  high. 


I.  WHAT  BARRIERS  TO  ADVANCE  CARE  PLANNING  ARE  PERCEIVED  BY  PATIENTS? 
DATA 


Despite  the  large  proportion  of  those  respondents  who  said  they  desired  advance  care 
planning,  few  actually  had  made  formal  arrangements.  While  57%  of  patients  wanted  an 
ACD,  7%  had  one;  while  59%  wanted  a  discussion  with  their  physicians,  5%  actually 
reported  such  a  discussion;  while  78%  wanted  a  proxy  decision  maker,  only  8%  had 
formally  designated  one.  Overall,  of  those  people  wanting  some  kind  of  advance  planning 
15%  of  patients  and  18%  of  the  Boston  general  population  had  undertaken  one  of  these 
three  kinds  of  planning. 

Responses  to  the  question  of  why  individuals  who  wanted  prior  planning  (one  or  more  of 
the  three  types)  had  not  made  arrangements  are  displayed  in  the  table  below. 


REASON  OFFERED 


% 


1.  Would  discuss  if  MD  took  initiative 

2.  Seemed  reserved  for  the  sick  or  old 

3.  Never  thought  to  raise  the  topic 

4.  Prior  arrangements 

5.  Denial  of  death 

6.  Difficult  topic  for  patient 
8.  Other 


29 
24 
14 
8 
8 
5 

11 
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The  two  most  frequently  cited  barriers  have  to  do  with  a)  the  expectations  of  patients  that 
the  physician  should  take  the  initiative  in  raising  the  topic,  and  b)  the  sense  that  such 
issues  were  reserved  for  those  in  worse  health  or  of  more  advanced  age.  (Of  those  who 
cited  the  latter  91%  nevertheless  wanted  one  or  more  of  the  three  forms  of  prior 
planning).  Among  the  least  frequently  cited  barriers  two  were  a)  the  sensitivity  of  the  topic 
for  the  patient  and  b)  general  opposition  to  advance  care  planning.  Patients  never 
mentioned  lack  of  knowledge  of  living  wills  as  a  barrier  to  their  use. 

CONCLUSION 

Thus,  our  findings  run  contrary  to  a  common  perception  that  patients  might  not  want  to 
discuss  issues  such  as  advance  care  planning.  One  of  the  barriers  most  frequently  cited  by 
patients  to  discussion  about  advance  care  planning  was  the  expectation  that  physicians 
would  introduce  the  topic,  and  one  of  the  barriers  least  frequently  cited  was  the  patient's 
own  discomfort  with  the  topic.  These  findings  are  consistent  with  and  expand  those 
previously  reported. 


3.  HOW  po  PATIENTS  RESPOND  TQ  COMPLETING  PRIOR  DIRECTIVES? 
DATA 

When  participants  were  asked  at  the  end  of  the  interview  (thus,  after  the  educational 
component  and  after  completing  the  Medical  Directive),  whether  the  interview  had  altered 
their  desire  for  advance  care  planning,  an  increased  desire  for  advance  care  planning  was 
reported  by  45%  of  patients  and  63%  of  the  Boston  general  public.  Only  1%  of  the 
patients  and  2%  of  the  Boston  general  public  reported  less  inclination  to  make  out  an 
advance  care  directive. 

CONCLUSION 

Thus,  by  contrast  to  the  high  rate  at  which  disposition  toward  advance  care  planning 
became  more  favorable  as  a  result  of  the  structured  interview,  there  was  a  very  low  rate 
of  decreased  inclination  resulting  from  the  interview  itself.  This  suggests  that  when  patients 
are  introduced  to  the  discussion  and  the  planning  process  they  generally  receive  the 
material  favorably,  and  at  least  without  negative  responses.  This  finding  parallels  the 
positive  experience  reported  by  patients  in  other  studies  and  by  physicians  who  have 
undertaken  advance  care  planning.1  Thus,  there  seem  to  be  strong  indications  that 
physicians  and  administrators  could  overcome  one  of  the  most  significant  barriers  to 
advance  care  planning  by  initiating  discussions  which  are  structured  around  a 
comprehensive  advance  care  document. 


1  Davidson  KW,  Hackler  C,  Caradine  DR,  McCord  RS.  Physicians'  attitudes  on 
Advance  Directives.  JAMA  1989;262:2411-4. 
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4.  HOW  LONG  DOES  ADVANCE  CARE  PLANNING  TAKE? 

DATA 

Time  taken  for  patients  to  read  the  information  section  and  to  complete  jointly  with  the 
interviewer  the  Medical  Directive's  four  scenarios  with  their  thirteen  intervention  choices 
each  and  the  DPA  section,  was  approximately  14  minutes  (mean)  (range  8  to  44  minutes; 
quartiles  10  &  15). 

There  was  a  small  difference  in  time  taken  to  complete  the  Medical  Directive  when  this 
was  stratified  according  to  educational  level.  Patients  having  an  education  that  did  not 
include  high  school  graduation  took  approximately  17  minutes  (mean)  and  those  having 
an  educational  level  above  high  school  graduation  took  approximately  12  minutes  (mean). 

CONCLUSION 

Thus,  completion  of  prior  directives  by  patients  with  the  physician  need  not  be  lengthy. 
Taking  a  patient  through  a  comprehensive  ACD  such  as  the  Medical  Directive  can 
structure  the  discussion;  this  can  be  expected  to  take  about  15  minutes  on  average,  with 
minimal  difference  in  time  needed  for  patients  having  widely  different  levels  of  education. 
Physicians'  concern  that  advance  care  planning  is  unwieldy  and  time  consuming  can  be 
allayed,  for  the  first  time  with  empirical  data;  even  formal  prior  directives  can  be 
completed  within  the  normal  duration  of  patients'  office  visits. 

In  addition  to  the  finding  that  preparation  of  advance  care  directives  can  be  completed  in 
modest  amounts  of  time,  it  is  worth  emphasizing  that  the  investment  of  time  at  the  outset 
provides  for  considerable  time  saving  when  the  occasion  arises  for  making  difficult  life 
sustaining  treatment  decisions. 

5.  DO  PATIENTS  MAKE  INFORMED  &  SENSIBLE  MEDICAL  CHOICES? 
DATA 

Patient  and  public  awareness  of  the  cases  of  Karen  Quinlan  and  Paul  Brophy  was  94%  and 
63%  respectively.  When  asked  whether  a  friend  or  relative  of  theirs  had  ever  needed  to 
have  decisions  made  for  life  sustaining  treatment  52%  reported  such  personal  experience. 
Answers  to  factual  questions  regarding  prior  planning  and  life  sustaining  care  were  correct 
in  92%  of  cases. 

Within  the  Medical  Directive's  large  number  of  treatment  choices  there  are  multiple 
opportunities  for  patients  to  make  selections  that  are  not  coherent  from  a  medical  point 
of  view.  We  looked  at  non-sensible  treatment  combinations  to  see  how  often  patients 
requested  them.  Typical  examples  of  the  results  are  displayed  in  the  table  below. 
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DESIRE 


89 

DECLINE 


PERCENT 


dialysis  blood  tests  <  1 

mechanical  respiration  blood  tests  <1 


CONCLUSION 

Thus,  it  is  apparent  that  even  in  a  group  of  patients  with  widely  varying  educational  levels 
who  have  had  only  brief  explanations  of  the  interventions  they  are  stating  preferences  on, 
the  patients  are  well  enough  informed  that  their  choice  are  medically  sensible  in  the  great 
majority  of  cases. 

6.  DO  PATIENTS  MAKE  LASTING  MEDICAL  CHOICES? 

DATA 

In  order  to  assess  how  consistent  patients  are  about  their  treatment  choices  over  time  we 
followed  our  populations  forward  and  asked  them  to  complete  the  Medical  Directive  6  - 
12  months  after  the  initial  completion.  Patients'  treatment  declines  were  80%  durable  over 
this  period  of  time. 

The  durability  of  patients  preferences  when  they  were  accepting  any  given  treatment,  either 
categorically  or  for  a  short  period  was  much  lower  than  when  they  were  declining 
treatment,  as  seen  in  the  table  below.  This  finding  corresponds  to  a  general  trend  for 
patients  to  decline  treatments  more  often  over  time. 


PATIENTS'  SELECTIONS  OVER  ALL  SCENARIOS 
Not  Want  Want  Trig]  period 

%  Answers  80  43  32 

constant 


CONCLUSION 

Thus,  we  can  draw  two  conclusions.  First,  we  can  be  confident  that  when  patients  are 
provided  with  a  structured,  comprehendible  and  comprehensive  advance  care  directive  they 
are  able  to  state  preferences  that  are  quite  durable  over  time.  Second,  when  patients  are 
given  time  to  think  over  their  preferences  they  tend  to  decline  more  life  sustaining 
interventions.  We  suggest  that  this  trend  reflects  the  educational  effect  of  initiating 
advance  care  planning  with  patients. 
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7.  WHAT  TREATMENT  CHOICES  DO  PATTFNTS  MAKE? 

DATA 

At  the  time  of  the  initial  interview,  patients  declined  intervention  in  70%  of  their  choices, 
accepted  intervention  in  19%  of  their  choices,  and  either  did  not  answer  or  selected  as  trial 
period  of  intervention  in  11%  of  their  choices.  The  proportion  of  declines  increased  at  the 
expense  of  the  other  options  at  the  time  of  the  follow  up  interview. 

CONCLUSION 

Thus,  when  patients  are  given  the  opportunity  of  stating  their  preferences,  life  sustaining 
treatments  are  declined  in  a  substantial  majority  of  cases.  The  more  time  they  are  given 
to  make  their  choices,  the  more  often  they  decline  interventions. 


8.  ARE  ALTERNATIVES  TQ  prior  pmECTIVES  PQSSnsLF? 

A  common  practice  for  decision  making  when  patients  cannot  take  part  in  their  own  health 
care  is  to  use  substituted  judgement;  physicians  or  family  members  try  to  make  the  decision 
that  the  patient  would  have  wanted.  One  frequent  assumption  is  that  the  young  and  the 
previously  healthy  would  want  maximal  intervention  while  the  elderly  and  the  sick  might 
decline  interventions.  We  asked  whether  treatment  preferences  of  patients  could  be 
correctly  guessed  on  the  basis  of  age,  health  or  other  demographic  feature. 

DATA 

Preferences  regarding  intervention  showed  little  association  with  demographic  features, 
including  age,  or  self-rated  health.  Associations  which  reached  statistical  significance  were 
nevertheless  small  trends.  Two  association  which  reached  statistical  significance  showed 
trends  in  the  counter-intuitive  direction  of  more  young  or  healthy  patients  declining 
intervention  than  elderly  or  sicker  patients.  No  trend  was  strong  enough  to  support 
prediction  of  treatment  preference  on  the  basis  of  age  or  health  or  other  demographic 
feature. 

The  possibility  that  physicians  and  relatives  may  base  their  proxy  decisions  on  some  less 
tangible  feature  of  the  patient  to  better  effect  is  not  supported  by  another  study  in  which 
spouses  and  physicians  failed  to  make  accurate  predictions  of  the  patients'  desire  for 
resuscitation.  A  gallup  poll  discovered  that  whereas  70%  of  the  public  would  discontinue 
their  own  life  sustaining  treatment  only  46%  would  authorize  the  discontinuation  for 
someone  else;  this  means  that  of  those  wishing  to  avoid  life  sustaining  interventions  a  large 
proportion  would  not  have  their  wishes  honored  if  decisions  where  made  by  proxy  decision 
makers. 


2  Uhlmann  RF,  Pearlman  RA,  Cain  KC.  Physicians  and  spouses'  predictions  of 
elderly  patients'  resuscitation  preferences.  J.Gerontology.  1988;43:M1 15-121. 
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CONCLUSION 

Thus,  there  are  no  alternatives  to  prior  directives  that  do  adequate  justice  to  patients' 
rights  to  control  medical  intervention  at  times  of  critical  illness  and  at  the  end  of  their  life. 


SUMMARY  LESSQNS 

1.  Patients  and  the  general  public  want  advance  care  planning. 

2.  They  expect  physicians  to  take  the  initiative. 

3.  They,  and  also  physicians,  respond  positively  to  the  process  of  completing  directives. 

4.  Comprehensive  directives  can  be  completed  and  documented  in  about  IS  minutes. 

5.  Patients  are  informed  enough  to  make  medically  sensible  choices. 

6.  Patients'  choices  are  durable  over  time. 

7.  Patients  decline  life  sustaining  interventions  in  the  large  majority  of  choices,  and  with 
time  for  reflection  they  tend  to  decline  even  more  interventions. 

8.  Substituted  judgments  do  not  correspond  to  patients'  own  wishes  and  therefore  cannot 
honor  patients'  right  to  determine  their  own  medical  care  during  critical  illness. 

In  sum,  the  case  for  initiation  of  advance  care  planning  by  the  health  care  profession  seems 
to  be  overwhelming. 
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The  Medical  Directive 


Introduction.  As  part  of  a  person's  right  to  self- 
determination,  every  adult  may  accept  or  refuse 
any  recommended  medical  treatment.  This  is  rela- 
tively easy  when  people  are  well  and  can  speak. 
Unfortunately,  during  severe  illness  people  are  of- 
ten unconscious  or  otherwise  unable  to  communi- 
cate their  wishes — at  the  very  time  when  many 
critical  decisions  need  to  be  made. 

The  Medical  Directive  states  your  wishes  re- 
garding various  types  of  medical  treatment  in  sev- 
eral representative  situations  so  that  your  desires 
can  be  respected.  It  comes  into  effect  only  if  you 
become  incompetent  (unable  to  make  decisions  or 
to  express  your  wishes),  and  you  can  change  it  at 
any  time  until  then.  As  long  as  you  are  competent, 
you  should  discuss  your  care  directly  with  your 
physician. 

The  Medical  Directive  also  lets  you  appoint 
someone  to  make  medical  decisions  for  you  if  you 
should  become  unable  to  make  your  own;  this  is  a 
proxy  or  durable  power  of  attorney  Additionally,  it 
contains  a  statement  of  your  wishes  concerning  or- 
gan donation. 

The  following  three  pages  contain  a  Medical 
Directive  form  on  which  you  can  record  your  own 
desires.  Since  such  wishes  usually  reflect  personal, 
philosophical,  and  religious  views,  you  may  want  to 
discuss  the  issues  with  your  family,  friends,  or  reli- 
gious mentor  before  completing  the  form. 

Completing  the  Form.  First  you  will  be  asked  to 
consider  four  different  situations  that  involve  men- 
tal incompetence:  an  irreversible  coma  or  a  persis- 
tent vegetative  state  (situation  A);  a  coma  with 
very  slight  and  uncertain  chance  of  recovery  (situa- 
tion B);  irreversible  brain  damage  or  brain  disease 
together  with  a  terminal  illness  (situation  C);  and 
irreversible  brain  damage  or  disease  but  with  no 
terminal  illness  (situation  D).  For  each  of  these  sit- 
uations, you  will  be  asked  to  indicate  your  wishes 
concerning  possible  medical  interventions  ranging 
from  pain  medications  to  resuscitation.  You  can  re- 
fuse a  certain  treatment  or  request  that  it  detinite- 
ly  be  used,  should  it  be  medically  appropriate. 
Alternatively,  you  can  state  that  you  are  unsure 
about  your  preference  for  the  treatment,  or  that 
you  would  like  it  tried  for  a  while  but  discontinued 
if  it  does  not  result  in  definite  improvement.  This 
phase  of  completing  the  Medical  Directive  is  best 
done  in  discussion  with  your  physician. 

Next  you  will  be  given  the  opportunity  to  des- 
ignate a  proxy  decision-maker.  This  person  would 
be  asked  to  make  decisions  under  circumstances  in 
which  your  wishes  are  unclear — for  example,  if 
your  situation  is  not  covered  in  this  document  or  if 


your  preference  is  undecided.  (It  is  expected,  in  the 
former  case,  that  the  proxy  would  be  significantly 
guided  whenever  possible  by  your  choices  in  situa- 
tions A-D.)  You  can  indicate  whether  the  proxy's 
decisions  should  override  (or  be  overridden  by) 
your  wishes.  And,  should  you  name  more  than  one 
proxy,  you  can  state  who  is  to  have  the  final  say  if 
there  is  disagreement. 

Then  you  will  be  able  to  express  your  prefer- 
ence concerning  organ  donation.  Do  you  wish  to 
donate  your  body  or  some  or  all  of  your  organs 
after  your  death?  If  so,  for  what  purpose(s)  and  to 
which  physician  or  institution? 

Before  recording  a  personal  statement  in  the 
Medical  Directive,  you  may  find  it  helpful  to  consid- 
er the  following  question.  What  kind  of  medical 
condition,  if  any,  would  make  life  hard  enough  that 
you  would  find  attempts  to  prolong  it  undesirable? 
None?  Intractable  pain?  Permanent  dependence  on 
others?  Irreversible  mental  damage?  Another  con- 
dition you  would  regard  as  intolerable?  Under  cir- 
cumstances such  as  these,  medical  intervention 
may  include  only  securing  comfort;  it  may  involve 
using  ordinary  treatments  while  avoiding  more  in- 
vasive ones;  or  employing  those  that  offer  im- 
proved function;  or  trying  anything  appropriate  to 
prolonging  life — regardless  of  quality.  You  should 
record  here  anything  you  feel  is  necessary  to  clarify 
your  personal  values  concerning  the  limits  of  life 
and  the  goals  of  medical  intervention. 

What  to  Do  with  the  Form.  Finally,  to  make  the 
Medical  Directive  effective  you  will  need  to  sign 
and  date  it  in  the  presence  of  two  witnesses.  They 
must  sign  and  date  the  form  as  well.  Yuu  don't  need 
to  have  it  notarized.  States  vary  in  the  details  of 
legislation  covering  documents  of  this  sort.  If  you 
wish  to  know  the  laws  in  your  state,  you  should  call 
the  office  of  its  attorney  general  or  consult  a  lawyer 
privately.  If  your  state  has  a  statutory  document, 
you  may  want  to  complete  the  Medical  Directive 
and  append  it  to  this  form. 

You  should  give  a  copy  of  the  completed  docu- 
ment to  your  personal  physician,  as  well  as  to  a 
family  member  or  a  friend,  to  ensure  that  it  will  be 
available  if  it  is  needed.  Your  physician  should  have 
a  copy  of  it  placed  in  your  medical  records  and 
should  flag  it  so  that  anyone  who  might  be  involved 
in  your  care  can  be  aware  of  its  presence. 


Copyright  1990  by  the  American  Medical  Association.  All  rights  reserved. 
Adapted  with  permission  from  L.  L.  Emanuel  and  E.J.  Emanuel,  "The  Medi- 
cal Directive:  A  New  Comprehensive  Advance  Care  Document,"  JAMA 
261:3288-3293,  June  9,  1989.  Published  as  a  supplement  to  the  Harvard  Medi- 
cal School  Health  Letter,  June  1990. 
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MY  MEDICAL  DIRECTIVE 

This  Medical  Directive  expresses,  and 
shall  stand  for,  my  wishes  regarding 
medical  treatments  in  the  event  that  ill- 
ness should  make  me  unable  to  communi- 
cate them  directly.  I  make  this  Directive, 
being  18  years  or  more  of  age,  of  sound 
mind,  and  appreciating  the  consequences 
of  my  decisions. 


SITUATION  A 

If  I  am  in  a  coma  or  a  persistent  vegeta- 
tive state  and,  in  the  opinion  of  my  physi- 
cian and  several  consultants,  have  no 
known  hope  of  regaining  awareness  and 
higher  mental  functions  no  matter  what 
is  done,  then  my  wishes  regarding  use  of 
the  following,  if  considered  medically 
reasonable,  would  be: 


Cardiopulmonary  Resuscitation: 

if  at  the  point  of  death,  using  drugs 
and  electric  shock  to  keep  the 
heart  beating;  artificial  breathing. 

Mechanical  Breathing: 

breathing  by  machine. 

Artificial  Nutrition  and  Hydration: 
giving  nutrition  and  fluid  through 
a  tube  in  the  veins,  nose,  or 
stomach. 

Major  Surgery, 
such  as  removing  the  gall  bladder 
or  part  of  the  intestines. 

Kidney  Dialysis: 

cleaning  the  blood  by  machine  or 
by  fluid  passed  through  the  belly. 

Chemotherapy: 

using  drugs  to  fight  cancer. 

Minor  Surgery, 

such  as  removing  some  tissue  from 
an  infected  toe. 

Invasive  Diagnostic  Tests, 
such  as  using  a  flexible  tube  to  look 
into  the  stomach. 


I  want  treat- 
ment tried. 
If  no  clear 


ment,  stop,  undecided 


I  do  not 
want 


Not 
applicable 


Not 
applicable 


Not 
applicable 


Not 
applicable 


Blood  or  Blood  Products, 

such  as  giving  transfusions. 


Antibiotics: 
using  drugs  to  fight  infection. 

Simple  Diagnostic  Tests, 
such  as  performing  blood  tests  or 
x-rays. 

Pain  Medications,  even  if  they  dull 
consciousness  and  indirectly 
shorten  my  life. 


Not 
applicable 


Not 
applicable 


32-600  0-90-4 
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SITUATION  B 

If  I  am  in  a  coma  and,  in  the  opinion  of 
my  physician  and  several  consultants, 
have  a  small  likelihood  of  recovering  ful- 
ly, a  slightly  larger  likelihood  of  surviv- 
ing with  permanent  brain  damage,  and  a 
much  larger  likelihood  of  dying,  then  my 
wishes  regarding  use  of  the  following,  if 
considered  medically  reasonable,  would 
be: 


SITUATION  C 

If  I  have  brain  damage  or  some  brain  dis- 
ease that  in  the  opinion  of  my  physician 
and  several  consultants  cannot  be  re- 
versed and  that  makes  me  unable  to  rec- 
ognize people  or  to  speak  understand- 
ably, and  1  also  have  a  terminal  illness, 
such  as  incurable  cancer,  that  will  likely 
be  the  cause  of  my  death,  then  my  wish- 
es regarding  use  of  the  following,  if  con- 
sidered medically  reasonable,  would  be: 


I  want  treat- 
ment tried. 
If  no  clear 

improve-        I  am         I  do  not 
I  want     ment,  stop,    undecided  want 


Not 
applicable 


Not 
applicable 


Not  '* 
applicable 


Not 
applicable 


Not 
applicable 


I  want  treat- 
ment tried. 
If  no  clear 

improve-         I  am         I  do  not 
I  want     ment,  stop,    undecided  want 


Not 
applicable 


Not 
applicable 


Not 
applicable 


Not 
applicable 


Not 
applicable 


Not 
applicable 
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SITUATION  D 

If  I  have  brain  damage  or  some  brain  dis- 
ease that  in  the  opinion  of  my  physician 
and  several  consultants  cannot  be  re- 
versed and  that  makes  me  unable  to  rec- 
ognize people  or  to  speak  understand- 
ably, but  I  have  no  terminal  illness,  and 
I  can  live  in  this  condition  for  a  long  time, 
then  my  wishes  regarding  use  of  the  fol- 
lowing, if  considered  medically  reason- 
able, would  be: 


I  want  treat- 
ment tried. 
If  no  clear 


improve-         I  am         I  do  not 
I  want     ment,  atop,    undecided  want 


Not 
applicable 

Not 

applicable 

Not 
applicable 

Not 
applicable 

Not 
applicable 
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DURABLE  POWER  OF  ATTORNEY 

I  understand  that  my  wishes  expressed  in  these  four  cases  may  not  cover  all  possible  aspects  of  my 
care  if  I  become  incompetent.  I  also  may  be  undecided  about  whether  I  want  a  particular  treat- 
ment or  not.  Consequently,  there  may  be  a  need  for  someone  to  accept  or  refuse  medical  interven- 
tions for  me  in  consultation  with  my  physicians.  I  authorize 


as  my  proxy(s)  to  make  the  decision  for  me  whenever  my  wishes  expressed  in  this  document  are 
insufficient  or  undecided. 

Should  there  be  any  disagreement  between  the  wishes  I  have  indicated  in  this  document  and  the 
decision  favored  by  my  above-named  proxy(s), 

(Please  delete  one  of  the  following  two  lines.) 
I  wish  my  proxy(s)  to  have  authority  over  my  Medical  Directive. 

(or) 

I  wish  my  Medical  Directive  to  have  authority  over  my  proxy(s). 
Should  there  be  any  disagreement  between  the  wishes  of  my  proxies, 

 shall  have  final  authority. 


ORGAN  DONATION 

I  hereby  make  this  anatomical  gift  to  take  effect  upon  my  death. 

(Please  check  boxes  and  fill  in  blanks  where  appropriate.) 

I  give 

□  my  body;  □  any  needed  organs  or  parts; 

□  the  following  organs  or  parts  


to 

□  the  following  person  or  institution: 


□  the  physician  in  attendance  at  my  death;  ? 

□  the  hospital  in  which  I  die; 

□  the  following  named  physician,  hospital,  storage  bank,  or  other  medical  institution: 


for  the  following  purposes: 

□  any  purpose  authorized  by  law;  □  transplantation; 

□  therapy  of  another  person;  □  research; 

□  medical  education. 


MY  PERSONAL  STATEMENT  (use  another  page  if  necessary) 


Signed   Date 

Witness  Date 

Witness  Date 
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Mr.  Donnelly.  Dr.  Hildreth. 

STATEMENT  OF  EUGENE  A.  HILDRETH,  M.D.,  F.A.C.P.,  CHAIRMAN, 
BOARD  OF  REGENTS,  AMERICAN  COLLEGE  OF  PHYSICIANS, 
AND  CHAIRMAN,  BIOETHICS  COMMITTEE,  READING  HOSPITAL 
AND  MEDICAL  CENTER,  READING,  PA. 

Dr.  Hildreth.  I  am  a  practicing  clinician  as  well  as  chairman  of 
the  board  of  regents  of  the  American  College  of  Physicians.  In  this 
instance,  my  interest  in  ethics  goes  back  a  good  many  years  work- 
ing with  the  American  College  of  Physicians.  I  participated  in  the 
rewriting  of  the  American  College  of  Physicians'  new  edition  of  the 
ethics  manual. 

In  a  nutshell,  the  college  believes  that  this  act  is  an  important 
one  to  support,  and  we  would  love  to  work  with  you  in  any  way  we 
could  to  help  refine  it  in  ways  that  you  deem  appropriate.  Since  I 
have  my  written  comments,  I  would  like  to  emphasize  three  issues 
that  might  be  worth  consideration  by  you  as  you  examine  the  fur- 
ther nature  of  this  process. 

As  a  physician  and  as  patients,  we  are  all  handicapped  by  the 
difficulty  of  moving  from  one  State  to  the  others. 

The  country  is  full  of  people  migrating  and  being  subject  to  the 
actions  of  different  State  legislatures.  Anything  that  would  be  done 
such  as  proposed  in  this  act  that  would  implement  a  more  rational 
national  posture  on  these  issues,  has  to  improve  patient  care. 

There  is  a  second  issue  I  would  like  to  draw  to  your  attention.  In 
these  discussions  we  tend  to  think  of  one  group  of  people  more 
heavily  than  I  think  we  should  and  we  tend  to  omit  a  second  popu- 
lation that  needs  attention.  The  first  group  we  all  deal  with  are 
people  like  my  mother  who  lives  in  a  retirement  home  in  Alexan- 
dria, Va.,  age  96,  the  old  or  the  terminally  ill.  They  are  very  con- 
cerned about  how  they  are  going  to  be  dying.  It  is  interesting  to 
look  at  research  that  has  been  carried  out.  Twenty  years  ago,  85 
percent  of  the  people  living  at  the  Goodwin  House  in  Alexandria, 
had  living  wills.  At  the  same  time  practically  no  one  in  my  medical 
school  department  of  medicine  knew  what  a  living  will  was.  I 
would  say  patients  are  way  ahead  of  us  in  that  age  group. 

The  other  population  we  need  to  address  as  far  as  living  will  and 
durable  power  of  attorney  is  the  nonelderly.  As  an  example,  a  20- 
some  year  old  nurse  in  our  institution  came  into  the  hospital  essen- 
tially dead,  and  later  died  from  injuries  in  an  automobile  accident. 
She  had  been  anxious  to  support  the  transplant  programs  in  this 
country.  I  think  we  need  to  recognize  that  a  part  of  the  process  is 
to  increase  the  enthusiasm  of  all  adults  regardless  of  their  age  to 
consider  living  wills  and  to  look  at  it  as  an  issue  prior  to  going  into 
a  hospital.  We  would  be  servicing  a  whole  second  population  of  pa- 
tients and  also  helping  the  very  important  transplantation  pro- 
gram in  this  country. 

The  third  issue  I  would  like  to  emphasize  is  as  has  been  brought 
up,  the  best  time  to  deal  with  the  living  will  issue  is  not  on  admis- 
sion to  the  hospital.  That  is  being  a  very  good  entry  point,  but  it  is 
better  to  consider  it  in  day-to-day  activities,  whether  it  is  buying 
the  driver's  license,  whether  it  is  in  the  doctor's  office,  whether  it 
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is  in  any  environment  where  we  can  educate  patients  as  well  as 
physicians  to  participate  in  this  process. 

So  I  would  hope  as  you  perfect  this  provision  that  we  could  con- 
sider improving  the  ways  of  educating  the  population.  I  am  a  little 
concerned  about  page  4,  line  7,  where  it  is  possible,  as  I  read  it, 
that  the  hospitals  are  being  asked  to  educate  the  community.  They 
should  as  citizens  of  the  community,  but  I  don't  think  they  can  do 
it  alone.  We  are  really  talking  about  a  major  educational  process 
for  everyone.  The  American  College  of  Physicians  in  its  own  way 
will  be  continuing  its  effort  to  educate  the  medical  population  of 
our  organization  through  the  ethics  manual  and  various  other 
means. 

In  summary  I  would  like  to  say  we  think  this  is  an  excellent  be- 
ginning, an  excellent  step.  We  are  anxious  to  support  it  in  any  way 
we  can. 

Mr.  Donnelly.  Thank  you. 

[The  statement  of  Dr.  Hildreth  follows:] 
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STATEMENT  OF  THE 
AMERICAN  COLLEGE  OF  PHYSICIANS 

before  the 
HOUSE  WAYS  AND  MEANS  COMMITTEE 
May  22,  1990 

The  American  College  of  Physician  (ACP)  is  pleased  to  have  this 
opportunity  to  present  our  views  on  living  wills  and  the  "Patient  Self 
Determination  Act  of  1990"  (H.R.  4449).    I  am  Eugene  A.  Hildreth,  MD, 
FACP,  Chairman  of  the  Bioethics  Committee  at  the  Reading  Hospital  and 
Medical  Center  in  Reading,  Pennsylvania,  and  a  practicing  physician.  I 
am  also  Chair  of  the  ACP  Board  of  Regents  and  a  member  of  the  College's 
Ethics  Committee. 

The  nation's  largest  medical  specialty  society,  the  College  represents 
68,000  physicians  in  iaternal  medicine  and  its  subspecialties.  Founded 
in  1915  to  uphold  the  highest  standards  in  medical  practice,  education 
and  research,  the  College  continues  to  strive  to  meet  those  goals. 

Today,  the  practice  of  medicine  has  implications  far  beyond  the 
examining  room.    The  traditional  goal  of  medical  practitioners  has  been 
to  serve  the  patient's  best  interest  and  thereby  protect  patient 
welfare.    However,  the  Hippocratic  precept  "First,  do  no  harm"  must  now 
include  consideration  as  to  whether  harm  is  being  done  to  the  patient's 
rights,  as  well  as  to  his  or  her  welfare.    The  College  is  active  in 
bioethical  and  medical-legal  debates  ~  having  developed  and  recently 
revised  the  ACP  Ethics  Manual ,  issuing  policy  statements  on  topics 
from  AIDS  to  guidelines  for  performing  research  involving  incompetent 
subjects,  and  writing  amicus  curiae  briefs  --  in  order  to  protect  the 
rights  and  welfare  of  patients.    Living  wills  and  other  advance 
planning  methods  can  help  ensure  that  patients  rights  are  respected  and 
patient  welfare  is  protected. 

The  ACP  supports  advance  planning  for  health  care  for  a  number  of 
reasons.    The  obvious  reason  is  that  a  living  will,  a  durable  power  of 
attorney  for  health  care  designating  a  surrogate  decisionmaker,  and/or 
written  documentation  of  oral  statements  in  a  medical  record,  provide 
important  information  about  treatment  preferences  especially  should  a 
patient  later  become  incapable  of  expressing  his  or  her  wishes.  But 
the  process  of  collecting  or  reviewing  this  information,  in  that  it  of 
necessity  involves  a  dialogue  between  patient  and  physician,  is  itself 
valuable. 

The  College  has  been  encouraging  physicians  to  initiate  these 
discussions  with  competent  patients,  and  we  are  about  to  embark  on  an 
information  campaign  to  better  educate  our  members  on  advance  planning 
by  patients.    This  is  critically  important  for  all  adult  patients,  not 
only  for  the  elderly  or  those  who  are  already  experiencing  health 
difficulties.    If  patients  are  reluctant  to  bring  up  the  issue 
themselves,  they  are  often  relieved  when  this  difficult  topic  is  raised 
by  the  physician;  it  can  then  be  discussed  fully,  including  various 
treatment  options  and  who  the  patient  wishes  to  serve  as  a  proxy.  This 
process,  including  periodic  updating,  reveals. patient  preferences  and 
values  to  the  physician,  enhancing,  communication  and  providing 
important  information  for  the  physician  to  document  or,  in  the  case  of 
a  written  directive,  include  in  the  medical  record.    Only  about  nine 
percent  of  Americans  have  made  a  living  will.    So,  when  no  written 
directive  exists,  the  physician  can  direct  the  patient  to  take  steps  to 
give  his  or  her  preferences  legal  force  according  to  the  relevant  state 
law. 

As  you  know,  not  all  states  have  living  will  statutes.    The  living  will 
legislation  introduced  last  year  by  Senator  Danforth,  the  "Patient  Self 
Determination  Act  of  1989,"  included  a  provision  that  required  all 
states  to  pass  living  will  laws.    We  note  that  this  requirement  is  not 
included  and  should  be  considered  in  H.R.  4449. 
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There  are  also  great  variations  in  living  will  laws  from  state  to 
state;  only  a  few  living  will  statutes  specifically  allow  the 
appointment  of  a  proxy  decisionmaker  for  the  future;  and  there  is  great 
variation  in  document  format,  execution  rules,  the  nature  of  care  that 
can  be  refused,  and  to  what  patient  conditions  the  living  will  applies 
(for  example,  many  states  limit  implementation  of  the  will  to 
"terminally  ill"  patients  and  terminal  illness  is  often  defined 
differently  from  state  to  state).    We  point  to  these  variations  because 
although  the  bioethical  issues  we  are  facing  today  surely  involve  the 
exercise  of  choice  by  individual  patients,  let  us  not  forget  that  they 
also  involve  societal  choices  as  to  the  range  of  patient  decisions 
that  are  to  be  considered  acceptable.    These  variations  in  state  law 
reflect  societal  choices.    We,  as  physicians,  respect  both  individual 
and  societal  choices. 

So,  in  a  state  where,  for  example,  you  are  not  permitted  to  designate 
that  you  would  choose  to  refuse  artificial  feeding  procedures,  living 
wills  do  not  provide  an  answer  to  the  problem  raised  by  the  patient  who 
lies  year  after  year  in  a  persistent  vegetative  state.    It  must  be 
understood  that  contrary  to  what  was  said  in  the  press  release 
announcing  H.R.  4449,  this  bill  does  not  provide  an  answer  to  the 
questions  raised  by  the  Cruzan  case  in  Missouri  because  even  had  that 
young  woman  written  a  living  will,  Missouri  is  a  state  that  excludes 
artificial  hydration  and  nutrition  from  the  procedures  that  a  patient 
can  refuse.    Physicians  can  and  will  respect  living  wills  and  encourage 
their  formulation,  but  legislatures  and  courts  decide  how  these 
documents  will  be  applied. 

Another  word  of  caution:    informing  patients  of  their  rights,  including 
their  right  to  formulate  and  advance  directive,  at  the  point  at  which 
they  arrive  at  the  hospital,  acutely  ill,  is  far  less  than  ideal.  They 
may  already  be  in  less  than  optimal  condition  for  considering  such 
issues,  and  the  specter  of  questions  such  as,  "Should  you  end  up  in  a 
persistent  vegetative  state,  do  you  want  to  be  artificially  fed?"  might 
cause  some  anxiety  when  presented  in  that  setting.    The  best  time  and 
place  for  these  discussions  is  with  the  fully  competent  patient  in  the 
physician's  office.    That  is  why  the  College  will  continue  to  encourage 
physicians  to  encourage  patients  to  do  advance  planning  and  to  have 
these  discussions  early  and  to  update  often. 

We  support  the  overall  intent  of  the  "Patient  Self  Determination  Act  of 
1990"  to  focus  greater  attention  on  the  need  for  advance  directives  and 
would  be  pleased  to  work  with  you  on  this  issue.    Thank  you  for  this 
opportunity  to  present  our  views.    We  would  be  pleased  to  respond  to 
any  questions. 
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Mr.  Donnelly.  Mr.  Sabatino. 

STATEMENT  OF  CHARLES  P.  SABATINO,  ASSISTANT  DIRECTOR, 
COMMISSION  ON  LEGAL  PROBLEMS  OF  THE  ELDERLY,  AMERI- 
CAN BAR  ASSOCIATION 

Mr.  Sabatino.  Mr.  Donnelly  and  members,  I  am  Charles  Saba- 
tino, assistant  director  of  the  American  Bar  Association  Commis- 
sion on  Legal  Problems  of  the  Elderly. 

I  want  to  convey  the  regrets  of  our  association  president,  L.  Stan- 
ley Chauvin,  who  could  not  be  here  today.  I  want  to  thank  the  sub- 
committee for  the  opportunity  to  appear  here  today  to  express  our 
support  of  the  proposed  Self  Determination  Act  of  1990. 

I  would  like  to  emphasize  three  points:  First,  the  ABA  has  ad- 
dressed patient  self-determination  in  health  care  on  three  occasions 
through  policy  enactments.  First  in  1986  the  ABA  House  of  Dele- 
gates endorsed  the  Uniform  Rights  of  the  Terminally  111  Act  which 
is  intended  to  promote  legislation  for  living  wills.  Second,  we  adopt- 
ed a  policy  encouraging  the  use  and  recognition  of  health  care 
powers  of  attorney  including  educational  efforts  to  achieve  this 
aim. 

Third,  in  February  of  this  year  the  ABA  adopted  a  resolution 
supporting  the  principle  that  individuals  have  a  right  to  consent  to 
and  refuse  suggested  health  care  interventions  and  that  appropri- 
ate surrogates  may  exercise  this  right  on  behalf  of  individuals  in- 
capable of  making  such  decisions. 

During  the  last  3  years  the  Commission  on  Legal  Problems  of  the 
Elderly  has  exerted  considerable  effort  to  educate  both  the  public 
and  the  legal  community  about  the  nature  of  availability  of  ad- 
vanced directives. 

An  example  of  these  efforts  is  the  recently  released  booklet  on 
health  care  powers  of  attorney  which  was  distributed  here  today. 

My  second  point  is  intended  to  underscore  the  importance  of  the 
proposed  Patient  Self  Determination  Act.  It  addresses  a  major 
aspect  of  health  decision  needs  by  requiring  medical  providers  to 
take  elementary  but  critical  steps  to  inform  patients  of  their  deci- 
sion making  rights  and  implement  advance  directives  to  the  extent 
permissible  under  State  law. 

We  believe  that  it  will  have  a  long  range  beneficial  effect  of 
making  these  decisions  a  normal  part  of  one's  activity.  This  would 
strengthen  the  patient's  role  in  the  decision  making  process. 

My  third  point  concerns  some  of  the  challenges  that  face  us  in 
this  kind  of  health  care  legislation.  The  Patient  Self  Determination 
Act  could  better  address  these  challenges  with  minor  modifications. 
The  suggested  refinements  we  make  in  our  testimony  should  not  be 
seen  as  obstacles  to  the  passage  of  this  act  or  ABA's  support  of  the 
act. 

The  first  challenge  is  a  unique  opportunity  for  the  Congress  to 
promote  greater  awareness,  clarity  and  consistency  in  the  law.  The 
opportunity  is  especially  ripe  at  this  moment  because  of  the  tre- 
mendous wave  of  State  legislation  that  is  occurring  in  this  area. 

In  just  the  last  17  months  we  have  seen  17  new  health  care 
power  of  attorney  statutes  enacted  by  the  States,  bringing  the  total 
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number  of  States  with  such  legislation  to  29.  This  is  clearly  a  sub- 
ject of  intense  legislative  interest. 

But  one  of  the  side  effects  of  this  trend  is  the  growing  variability 
and  complexity  of  the  advanced  directive  laws  among  the  States. 
This  can  add  to  the  public's  confusion  about  using  advanced  direc- 
tives and  affect  the  portability  of  these  instruments  among  States. 

The  Congress,  through  Medicare  and  Medicaid,  plays  a  tremen- 
dously influential  role  in  State  health  policy,  especially  with  re- 
spect to  patient  rights.  The  act  as  proposed  will  certainly  promote 
awareness  and  discussion  of  the  issues,  but  it  could  encourage  more 
consistent  well  reasoned  public  policy.  It  could  do  so  by  creating  a 
national  model.  In  our  written  testimony  we  more  fully  explain 
how  such  model  or  standard  could  be  accomplished. 

A  second  opportunity  exists  here  to  prevent  the  key  objectives  of 
the  act  from  being  transformed  into  paper  formalities.  It  requires 
encouraging  the  search  for  good  practices  that  appear  successful  in 
bringing  about  the  desired  outcome  which  is,  namely,  clear  decision 
making  plans  and  processes  for  every  potentially  incapacitated  in- 
dividual. 

In  the  proposed  act  the  required  institute  of  medicine  study  on 
the  implementation  of  the  advance  directives  is  key.  However,  it 
may  not  go  far  enough  because  it  limits  its  mandate  to  a  study  of 
only  advanced  directives  without  considering  how  decisions  are  to 
be  made  when  persons  have  none. 

Respectful  decision  making  policy  needs  to  address  both  sides  of 
the  coin. 

Finally  the  act  has  an  opportunity  to  better  utilize  the  full  poten- 
tial of  education.  A  key  provision  requires  a  public  education  dem- 
onstration project.  Public  education  is  a  powerful  tool  if  seriously 
undertaken.  But  State  and  local  initiatives  are  constrained  by  lim- 
ited geography  and  limited  time. 

The  act  could  emphasize  the  need  to  examine  potential  strategies 
that  are  national  in  scope  and  ongoing  in  duration.  Again,  our 
written  testimony  provides  some  examples  of  how  this  might  be 
done. 

In  closing,  let  me  again  emphasize  the  ABA's  basic  support  for 
this  legislation  and  offer  our  resources  to  assist  both  in  fine  tuning 
the  act's  provisions  and  implementing  the  act  when  it  becomes  law. 

Thank  you,  very  much. 

Mr.  Donnelly.  Thank  you  very  much. 

[The  statement  and  attachment  of  Mr.  Sabatino  follow:] 
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STATEMENT  OF  CHARLES  P.    S ABATING)  ON  BEHALF  OF  THE 
AMERICAN  BAR  ASSOCIATION 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  Charles  Sabatino,  Assistant  Director  of  the  American 
Bar  Association's  Commission  on  Legal  Problems  of  the  Elderly. 
I  sumbit  these  remarks  as  the  designee  of  our  President,  L. 
Stanley  Chauvin,  Jr.,  and  at  the  request  of  the  Chair  of  our 
Commission  on  Legal  Problems  of  the  Elderly,  John  H.  Pickering, 
who  could  not  be  here  today  because  of  a  prior  commitment.  I 
want  to  thank  the  Subcommittee  for  the  opportunity  to  appear 
today  to  express  the  American  Bar  Association's  support  of  the 
proposed  Patient  Self  Determination  Act  of  1990. 

I  would  like  to  accomplish  three  tasks  in  my  testimony 
today.  First,  I  will  explain  the  ABA's  position  on  the  use  of 
advance  directives  in  health  care  decision-making.     Second,  I 
will  explain  why  we  think  the  "Patient  Self  Determination  Act" 
deserves  to  be  enacted  by  the  Congress.    And  finally,  I  will 
offer  some  observations  about  the  challenges  and  pitfalls  you 
ought  to  be  aware  of  in  the  development  of  public  policy  in 
this  sensitive  area  of  health  care  decision-making  and  how  the 
proposed  Act  might  be  further  refined  to  address  these 
challenges  more  fully.     However,  I  want  to  make  it  clear  that 
the  suggested  refinements  should  not  be  seen  as  obstacles  to 
passage  of  the  act  or  of  ABA  support  for  the  Act.     I  am  also 
submitting  as  an  attachment  to  these  remarks  a  summary 
description  of  the  current  surge  of  state  legislative  activity 
dealing  with  health  care  powers  of  attorney. 

A.     American  Bar  Association  Policy  and  Initiatives  Supporting 
Patient  Self-Determination 

The  ABA  has  addressed  patient  self  determination  in  health 
care  through  three  policy  enactments.     First,  in  1986,  the  ABA 
House  of  Delegates  endorsed  the  "Uniform  Rights  of  the 
Terminally  111  Act,"  promulgated  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws.     The  Uniform  Act  is 
intended  to  promote  uniform  legislation  for  authorizing  and 
implementing  so-called  "Living  Wills." 

Second,  in  1989,  the  ABA  adopted  the  following  policy 
encouraging  the  use  and  recognition  of  health  care  powers  of 
attorney: 

BE  IT  RESOLVED  that  the  American  Bar  Association 
encourages  the  use  and  recognition  of  durable  powers  of 
attorney  for  delegating  health  care  decision-making 
authority  in-the  event  of  decisional  incapacity  of  the 
principal.     Steps  to  encourage  such  use  and  recognition 
include: 

1.  Explicit  authorization  in  state  law  for  recognizing 
delegations  of  health  care  decision-making  authority 
under  durable  power  of  attorney  laws  of  the  enacting 
state  or  that  of  another  state. 

2.  Procedures  to  ensure  ease  of  use  by  the  public, 
with  appropriate  protections  to  ensure  that 
delegations  of  authority  are  made  voluntarily  with 
full  appreciation  of  the  consequences. 

3.  Regulations  mandating  all  health  care  providers  and 
facilities  to  (a)  have  policies  in  place  regarding 
health  care  powers  of  attorney  and  other  advance 
directives,   (b)  determine  whether  or  not  patients  have 
prepared  any  such  directive,  and  (c)  inform  patients 
of  their  legal  rights  to  control  health  care 
decisions,  including  the  right  to  appoint  an  agent  or 
surrogate  through  a  durable  power  of  attorney. 

4.  Immunity  from  liability  for  health  care  providers 
who,  in  good  faith  and  consistent  with  reasonable 
medical  standards,  act  in  accordance  with  a  health 
care  power  of  attorney. 

5.  Educational  efforts  to  ensure  that  all  adults  have 
knowledge  of  health  care  powers  of  attorney  and  other 
advance  directives  and  easy  access  to  the  means  for 
establishing  such  directives. 
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The  third  relevant  ABA  policy,  adopted  in  February  of  this 
year,  is  a  Commission-sponsored  resolution  supporting  the 
principle  that  individuals  have  the  right  to  consent  to  and  to 
refuse  suggested  health  care  interventions,  and  that 
appropriate  surrogates  may  exercise  this  right  on  behalf  of 
individuals  who  are  incapable  of  making  such  decisions. 
Specifically,  the  policy  states: 

BE  IT  RESOLVED,  That  the  American  Bar  Association  supports 
the  principle  that  individuals  who  are  capable  of  making 
health  care  decisions  generally  have  the  right  to  consent 
to  and  to  refuse  suggested  health  care  interventions,  even 
if  the  result  would  be  to  shorten  life's  span 

BE  IT  FURTHER  RESOLVED,  That  the  American  Bar 
Association  supports  the  principle  that  an  appropriate 
surrogate  may  exercise  this  right  on  behalf  of  an 
individual  who  is  incapable  of  making  such  decisions.  This 
resolution  does  not  commit  the  American  Bar  Association  to 
any  particular  position  as  to  who  are  "appropriate 
surrogates,"  how  they  chosen  or  what  standards  govern  their 
actions . 

During  the  last  three  years,  the  ABA,  particularly  through 
the  Commission  on  Legal  Problems  of  the  Elderly,  has  exerted 
considerable  effort  to  educate  both  the  public  and  the  legal 
community  about  the  nature  and  availability  of  advance 
directives,  especially  health  care  powers  of  attorney.  The 
response  to  our  efforts  has  unequivocally  confirmed  our  belief 
that  people  want  and  need  information  and  guidance  in  planning 
ahead  for  lifetime  events  in  a  way  that  ensures  respect  for 
their  personal  autonomy.     Our  first  educational  effort 
consisted  of  a  short  video  on  the  topic  of  planning  ahead  for 
incapacity.     Featuring  actress  Helen  Hayes,  this  video  has  been 
shown  to  community  groups  all  over  the  country  by  bar 
associations,  offices  on  aging,  private  attorneys,  civic  and 
church  groups,  health  care  facilities,  and  others  to  introduce 
individuals  to  the  legal  planning  tools  for  preserving  personal 
autonomy . 

An  outgrowth  of  this  project  was  the  development  of  a 
recently  released  booklet  on  health  care  powers  of  attorney, 
containing  a  plainly  written  explanation  about  Health  Care 
Powers  of  Attorney  —  what  they  are,  why  they  are  useful,  what 
to  consider  in  establishing  one,  and,  most  importantly,  a 
do-it-yourself  form  and  instructions  to  enable  readers  to 
establish  a  health  care  power  of  attorney  on  their  own.  The 
booklet  also  addresses  when  to  seek  individual  counsel  and  the 
necessity  of  consulting  state  law.     Copies  of  that  booklet  are 
available  here  today. 

Through  the  generosity  of  the  American  Association  of 
Retired  Persons  and  other  contributors,  single  copies  of  this 
booklet  are  available  free  from  AARP .     The  anecdote  that  most 
clearly  illustrates  the  public's  fervor  for  information  on  this 
topic  involves  the  public's  reaction  to  a  very  brief  Ann 
Landers  column  on  personal  control  over  health  care  decisions, 
printed  in  newspapers  carrying  her  column  on  March  2  6  of  this 
year.     In  the  column,  Ms.  Landers  recommends  that  readers 
obtain  a  copy  of  the  ABA  booklet  through  AARP.     In  just  one 
month  following  the  column,  AARP  received  more  than  100,000 
requests  for  the  booklet.     This  deluge  of  requests  suggests  to 
us  that  the  information  people  want  and  need  is  simply  not 
being  adequately  provided  by  health  care  providers  or  public 
agencies  overseeing  health  and  long-term  care  programs. 

B.     The  Patient  Self  Determination  Act 

The  proposed  Patient  Self  Determination  Act  addresses  a 
major  aspect  of  health  care  decision-making  needs  by  requiring 
Medicare  and  Medicaid  providers  to  take  some  elementary  but 
critical  steps  to  inform  patients  of  their  decision-making 
rights,  to  inquire  whether  patients  have  executed  an  advance 
directive,  to  document  the  treatment  wishes  of  patients,  and  to 
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respect  patients '  advance  directives  to  the  maximum  extent 
permissible  under  state  law. 

These  steps  are  important  for  at  least  three  reasons . 
First,  most  health  care  providers  either  do  not  have  or  do  not 
communicate  their  policies  concerning  treatment 
decision-making.    Second,  health  care  providers  as  well  as 
patients  and  their  families  too  often  fail  to  appreciate  the 
importance  of  ascertaining  patient  wishes  and  preferences  until 
it  is  too  late  to  do  so.    And  third,  too  few  people  are 
sufficiently  aware  of  the  legal  tools  available  to  assure  that 
one's  wishes  and  values  are  respected.     This  legislation 
appropriately  addresses  these  needs  through  Medicare  and 
Medicaid  provider  agreements. 

The  legislation  would  have  the  long  range  beneficial  effect 
of  making  decision-making  issues  a  normal  part  of  one's  health 
care  activity.     This  would  ultimately  strengthen  the  patient's 
role  in  the  decision-making  process  and  help  resolve  or  avoid 
altogether  many  agonizing  decisions,  such  as  the  the  kind  the 
U.S.  Supreme  Court  faces  in  the  case  of  Nancy  Cruzan  where  the 
wishes  of  Ms.  Cruzan,  who  continues  to  subsist  in  a  persistent 
vegetative  state,  are  not  clearly  ascertainable. 

The  bill ' s  additional  requirements  that  the  Secretary  of 
HHS  contract  a  study  of  directed  health  care  decisions  and 
develop  demonstration  projects  to  educate  the  public  are 
especially  important  parts  of  this  legislation.     State  law  and 
practice  is  developing  in  varied  and  fragmented  ways,  and 
serious  national  research  needs  to  be  accomplished  in  order  to 
provide  better  guidance  for  state  and  national  policy.  Related 
to  this  need,  the  ABA  Commission  hopes  to  be  able  to 
collaborate  with  AARP  in  a  future  research  effort  to  survey 
those  who  have  requested  the  Health  Care  Power  of  Attorney 
booklet  from  AARP.     The  data  base  of  requesting  parties  —  now 
numbering  100,000  and  growing  —  provides  a  considerable 
sampling  frame  for  investigating  the  subsequent  experience  of 
these  individuals  in  using  advance  directives. 


C.     Challenges  to  Address  and  Pitfalls  to  Avoid 

o    Clarity.  Complexity,  and  Uniformity  of  the  Law .  The 
statutory  law  concerning  advance  directives  has  developed  in 
two  distinct  waves  —  the  first  being  the  development  of  living 
will  legislation  from  the  mid-1970 's  to  the  mid  1980 's,  and  the 
second  being  the  development  of  special  health  care  power  of 
attorney  legislation,  starting  with  California  in  1983  and 
continuing  through  the  present.     Some  41  states  plus  the 
District  of  Columbia  have  enacted  living  will  legislation.  A 
growing  awareness  of  the  limitations  of  living  will  legislation 
has  been  one  of  the  key  factors  spurring  on  a  current  surge  in 
health  care  power  of  attorney  statutes.     As  of  January  1990,  20 
jurisdictions  had  enacted  health  care  power  of  attorney 
legislation.     Just  in  1989,  eight  states  enacted  such 
legislation  and  another  18  introduced  legislation  which  failed 
to  pass.    As  of  May  15.  1990.  nine  more  states  enacted  health 
care  durable  power  of  attorney  legislation,  bringing  the  total 
to  29; 


Alaska  (1988) 

California  (1983) 

Colorado  (1983) 

Connecticut  (1990) 

District  of  Columbia  (1989) 

Georgia  (1990) 

Idaho  (1988) 

Illinois  (1987) 

Indiana  (1987) 

Kansas  (1989) 

Kentucky  (1985) 

Maine  (1985) 

Mississippi  (1990) 

Nevada  (1987) 

New  Mexico  (1989) 


Ohio  (1989) 
Oregon  (1989) 
Pennsylvania  (1982) 
South  Carolina  (1990) 
South  Dakota  (1990) 
Tennessee  (1990) 
Texas  (1989) 
Utah  (1985) 
Vermont ( 1988) 
Virginia  (1988) 
Vermont  (1988) 
Washington  (1989) 
West  Virginia  (1990) 
Wisconsin  (1990) 
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Clearly,  this  is  an  area  of  intense  state  legislative 
interest.     This  is  so,  even  though  most  legal  experts  who  have 
examined  the  issue  have  concluded  that  existing  general  durable 
power  of  attorney  legislation  is  sufficient  to  enable 
individuals  to  delegate  health  care  decision-making  authority. 
States  have  moved  ahead  with  legislation  primarily  in  order  to 
clarify  the  law,  incorporate  patient  protections,  and  grant 
provider  immunity. 

Yet,  special  legislation  is  not  without  potential 
disadvantages.     For  example,  special  legislation  has  imposed 
various  procedural  protections  for  patients  —  such  as  detailed 
witnessing  requirements  —  to  prevent  abuse  and  ensure  the 
voluntariness  of  the  delegation  of  authority.  While 
justifiable  in  intent,  the  trade-off  may  be  that  it  complicates 
the  process,  possibly  to  an  extent  that  some  individuals  are 
discouraged  from  executing  DPAs .     In  other  instances ,  some  of 
these  state  laws  impose  specific  constraints  on  the  authority 
of  agents,  based  upon  particular  moral  perspectives  of  public 
policy. 

Regardless  of  the  legitimacy  of  these  perspectives,  their 

practical  effect  is  to  expand  the  variability  and  complexity  of 
advance  directive  law  among  the  states.     The  proliferation  of 
different  substantive  and  procedural  requirements  can  add  to 
the  public's  confusion  about  using  advance  directives  and 
seriously  diminish  portability  of  these  instruments  among  the 
states,  unless  states  specifically  grant  recognition  to 
out-of-state  DPAs  in  their  legislation.     Few  have  done  so. 

It  is  worthwhile  noting  that  many,  if  not  most,  health  care 
providers  would  like  to  do  right  now  what  this  Act  proposes  to 
require.     Yet,  even  in  states  with  advance  directive 
legislation,  providers  in  some  states  remain  unclear  about  the 
legally  proper  decision-making  pathways  to  follow,  because 
state  law  in  many  states  is  simply  unclear  in  some  or  many 
respects .     The  underlying  problem  is  not  recalcitrant 
providers,  although  some  do  exist;  it  is  unclear  state  law.  If 
the  law  is  vague,  then  requiring  providers  to  ensure  that 
advance  directives  are  "implemented  to  the  extent  permissible 
under  State  law"  may  have  little  impact. 

State  legislation  in  this  area  needs  to  realistically 
balance  simplicity  and  ease  of  use  with  legitimate  concerns 
about  patient  abuse.     And,  to  go  one  step  further,  it  makes  a 
great  deal  of  sense,  both  conceptually  and  in  practice,  to 
combine  the  living  will  declaration  and  the  health  care  power 
of  attorney  delegation  in  one  document.     People  are 
understandably  confused  about  whether  and  why  they  need  one  or 
two  types  of  advance  directive.     The  fact  that  we  have  two 
presumably    distinct  kinds  of  advance  directive  is  more  a  quirk 
of  history  than  logic.    A  health  care  power  of  attorney  can 
perform  both  functions,  namely,  spell  out  one's  wishes  (as  in  a 
living  will)  and  designate  a  surrogate  decision-maker.  Only 
those  individuals  who  lack  a  trustworthy  confidant  to  name  as 
his  or  her  agent,  or  who  simply  do  not  wish  to  name  an  agent, 
need  a  pure  living  will  type  directive. 

However,  because  of  the  existence  of  separate  authorizing 
statutes  in  many  states,  legal  practitioners  often  feel 
compelled  to  prescribe  the  creation  of  two  separate  documents 
—  the  living  will  and  the  health  care  power  of  attorney.     I  am 
fairly  confident  in  predicting  that  as  time  goes  on,  these  two 
instruments  will  blend  together  in  both  the  statutory  law  and 
practice. 

Through  Medicare  and  Medicaid,  the  federal  government  plays 
an  extraordinarily  influential  role  in  state  health  policy. 
With  respect  to  advance  directives,  the  "Patient  Self 
Determination  Act"  represents  a  unique  opportunity  for  the 
Congress  to  promote  greater  awareness  of  patients '  rights  and 
greater  clarity  and  consistency  in  the  law  without  trampling 
upon  state  public  policy  prerogatives.     At  a  minimum,  this 
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legislation  will  promote  better  awareness  and  discussion  of  the 
issues.     This  in  itself  encourages  more  consistent  and 
well-reasoned  public  policy.    At  a  maximum,  the  Congress  could 
choose  to  require  nationally  uniform  acceptance  of  advance 
directives . 

The  difference  between  the  current  House  and  Senate 
versions  of  this  bill  turns  on  this  very  issue.     The  Senate 
version  proposes  to  require  states  without  explicit  recognition 
of  advance  directives  to  enact  such  legislation.     The  House 
version  contains  no  such  mandate,  but  simply  requires  providers 
to  recognize  advance  directives  to  whatever  extent  permitted 
under  state  law. 

Without  advocating  a  particular  position  on  the  proper 
extent  of  federal  involvement  in  setting  these  policies ,  let  me 
suggest  that  the  Congress  could  also  consider  some  intermediate 
options  for  federal  involvement  in  promoting  nationally  uniform 
and  clear  practices.     I  will  describe  two  possible  options. 

One  option  is  illustrated  by  an  example  from  the  field  of 
housing  for  the  elderly.     In  1982,  Congress  took  steps  to 
promote  the  availability  of  home  equity  conversion  options  for 
elderly  homeowners  who  had  considerable  equity  in  their  homes 
but  were  "cash  poor."    The  Alternative  Mortgage  Transaction 
Parity  Act,  Title  VII  of  the  Garn-St.  Germain  Depository 
Institutions  Act,  allowed  state  chartered  banks,  savings  and 
loan  associations  and  other  nonfederally  chartered  housing 
lenders  to  make  alternative  real  estate  loans  despite  state  law 
prohibitions,  provided  that  these  transactions  comply  with 
applicable  federal  regulations.     However,  the  Act  went  on  to 
allow  states  a  time  period  in  which  they  could  override  the 
Garn-St  Germain  Act  preemption  of  state  law  limitations  by 
enacting  new  state  legislation.     Thus,  the  federal  government 
prescribed  a  national  rule,  while  allowing  individual  states  to 
exert  their  authority  if  they  chose  to  do  so. 

Another  option  takes  the  approach  of  providing  an 
administrative  model  for  states  concerning  the  form,  use,  and 
recognition  of  advance  directives.     Medicare  and  Medicaid 
providers  would  be  required  to  follow  the  model  unless  the 
state  determines  that  state  requirements  are  contrary  to  or 
more  restrictive  than  the  federal  standard.     This  approach 
would  exert  a  positive  influence,  especially  in  states  where 
state  law  is  unclear  or  undeveloped.     In  other  states  with 
developed  law,  a  federal  model  might  still  influence  future 
amendments  to  state  law,  especially  with  respect  to  interstate 
recognition  of  advance  directives.     Few  states  have  explicitly 
addressed  the  validity  of  out-of-state  advance  directives.  A 
national  model  could  significantly  encourage  the  recognition  of 
a  universal  advance  directive  form  and  procedure.     If  this 
approach  were  used,  the  ABA  Commission  would  be  willing  and 
available  to  work  with  the  Secretary  to  create  such  a  model 
policy. 


o    The  Pjtfall  of  Paper  Compliance 

A  not  unfamiliar  problem  in  the  field  of  Medicare  and 
Medicaid  regulation  is  the  tendency  to  transform 
well-intentioned  objectives  into  paper  formalities.  That 
potential  exists  in  this  type  of  proposed  act  in  the  sense  that 
providers  could  very  well  draft  the  required  policies,  give 
written  notices  to  patients  at  the  time  of  admission,  document 
whether  patients  have  advance  directives,  and  even  insert  the 
topic  of  ethical  issues  into  training  curricula,  all  as 
required  on  the  face  of  this  act,  without  having  any  more  than 
a  superficial  impact  on  behavior  or  attitudes. 

The  solution  does  not  lie  primarily  in  the  turn  of 
statutory  language,  although  improvement  certainly  is  possible. 
(For  example,   "to  inform  such  individual..."  could  be  more 
meaningfully  restated,   "to  communicate  to  such  individual  in  a 
language  or  form  the  individual  can  reasonably  be  expected  to 
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understand....")    The  solution  lies  in  encouraging  the  search 
for  good  practices  that  appear  successful  in  bringing  about  the 
desired  outcomes  —  namely,  clear  decision-making  plans  and 
processes  for  every  mentally  incapacitated  individual.       In  the 
proposed  act,  the  provision  calling  for  the  Institute  of 
Medicine  to  study  the  implementation  of  directed  health  care 
decisions  is  key.    However,  the  provision  may  not  go  far 
enough,  because  it  calls  for  a  study  of  the  use  of  advance 
directives  without  considering  the  context  which  gives  rise  to 
the  need  for  advance  directives  in  the  first  place  —  namely, 
what  are  the  problems  and  options  available  when  persons  have 
made  no  advance  directive?    Research  into  effective  and 
respectful  decision-making  policies  needs  to  address  both  kinds 
of  situations  and  their  permutations.     Indeed,  it  may  be  that 
considerable  consensus  exists  for  at  least  some  surrogates 
(e.g.,  husbands  and  wives),  which  would  support  decision-making 
without  as  great  a  need  for  explicit  advance  directives . 
Presently,  we  simply  do  not  have  the  benefit  of  research  that 
defines  and  explores  all  possible  decision-making  options. 

o    The  Full  Potential  of  Education 

A  key  provision  of  this  proposed  act  is  the  mandate  that 
the  Secretary  sponsor  public  education  demonstration  projects. 
Public  education  is  a  powerful  tool  if  seriously  undertaken. 
But  does  this  provision  of  the  act  take  the  task  seriously 
enough?    State  and  local  initiatives  necessarily  are 
constrained  by  limited  geography  and  limited  time.  Some 
emphasis  needs  to  be  given  to  examining  potential  strategies 
that  are  national  in  scope  and  ongoing  in  duration.  For 
example,  it  is  common  today  for  driver's  licenses  to  contain 
anatomical  gift  forms  in  the  license  insert.     This  concept 
could  be  expanded  into  a  short  form  health  care  power  of 
attorney /advance  directive,  covering  not  only  anatomical  gifts 
but  the  whole  range  of  possible  health  care  decisions.  Under 
such  a  system,  every  license  applicant  in  the  state  would 
receive  instructions  on  how  to  utilize  advance  directives  at 
the  time  of  license  application,  and  repeatedly  at  every 
renewal . 

Another  potential  information  disseminator  is  Medicare. 
Whenever  the  Social  Security  Administration  sends  a  beneficiary 
a  new  Medicare  card,  could  information  about  health  care 
advance  directives  also  be  included,  perhaps  accompanied  by  a 
general  or  state-specific  advance  directive  form?    These  ideas 
may  or  may  not  ultimately  prove  feasible;  in  any  case,  they  are 
examples  of  educational  strategies  that  aspire  to  universality 
of  reach. 

In  closing,  let  me  again  emphasize  the  American  Bar 
Association's  basic  support  for  this  legislation  and  offer  our 
resources  to  assist  both  in  fine-tuning  the  Act's  provisions 
and  ultimately  in  implementing  the  Act  when  it  becomes  law. 
Thank  you. 
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ATTACHMENT 


To  Testimony  of  Charles  P.  Sabatino 


American  Bar  Association 


DATE: 


May  18,  1990 


TO: 


Interested  Persons 


FROM:        Charlie  Sabatino,  J.D. 

American  Bar  Association/  Commission  on  Legal 
Problems  of  the  Elderly 


State  laws  expressly  recognizing  the  use  of  durable  powers 
of  attorney  ("DPA"s)  for  purposes  of  health  care  decision- 
making are  relatively  recent  in  origin.     Pennsylvania  was  the 
first  to  address  health  care  decision-making  in  its  durable 
power  statute  in  1982,  by  adding  to  its  enumeration  of  powers 
the  power  to  "authorize  medical  and  surgical  procedures"  and 
"admission  to  a  medical,  nursing,  residential  or  similar 
facility  and  to  enter  into  agreements  for  my  care."L/ 
California  followed  shortly  in  1983  with  the  first  special 
health  care  DPA  statute  setting  forth  special  rules, 
procedures,  and  a  model  form. 2V     By  January  of  1990,  20 
jurisdictions,  including  the  District  of  Columbia,  had  enacted 
health  care  DPA  legislation.     In  1989,  eight  states  enacted 
specific  legislation  and  another  18  introduced  legislation 
which  failed  to  pass.     As  of  May  15.  1990.  nine  more  states 
enacted  health  care  DPA  legislation  (CT,  GA,  KY,  MS,  SC,  SD, 
TN,  WV,  WI),  bringing  the  total  to  29.     Clearly,  this  is  an 
area  of  intense  legislative  interest. 

In  the  CHART  following  this  summary,  these  29  statutes  are 
compared  in  brief.    Eighteen  of  the  29  jurisdictions  reviewed 
have  chosen  the  California  approach  of  adopting  a  special  DPA 
statute. 2y     These  are: 


Three  states  have  included  health  care  powers  of  attorney 
within  a  more  general  health  care  consent  procedures 
statute:^ 


The  remaining  eight  states  have  incorporated  health  care 
powers  into  their  general  DPA  statutes  which  may  address 
property  matters  as  well  as  health  care. &     These  are: 


RE: 


HEALTH  CARE  POWER  OF  ATTORNEY  LEGISLATION: 
BACKGROUND  AND  UPDATE  -  May  15,  1990 
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Absent  special  legislation  creating  DPAs  for  health  care, 
other  sources  of  state  law  may  directly  or  indirectly 
acknowledge  their  validity,  at  least  in  certain  contexts. 
"'Natural  Death"  or  "Living  Will"  statutes  in  eight  states 
without  health  care  DPA  legislation  either  authorize  or  at 
least  refer  to  proxy  decision-makers.     These  states  are:!/ 


Unfortunately,  the  purview  of  proxy  decision-making  under 
these  statutes  may  be  limited  to  cases  involving  terminal 
illness  or  (as  in  Arkansas)  terminal  illness  or  permanent 
unconsciousness. 

An  Attorney  General ' s  opinion  in  Maryland  states  that 
durable  powers  of  attorney  specifically  delegating  medical 
decision-making  authority  are  legally  effective  in  that  state. 

The  opinion  bases  its  finding  upon  a  general  interpretation  of 
the  state's  durable  power  of  attorney  law  and  the  fact  that 
there  are  three  separate  collateral  references  to  durable 
powers  for  health  care  in  the  Maryland  Code. 2^' 

Finally,  case  law  in  at  least  three  other  states  — 
Arizona, 2y  New  Jersey, IS-/  and  New  Yorki-L/   —  looks 
favorably  upon  the  use  of  durable  powers  of  attorney  for  health 
care . 

Thus,  in  the  aggregate,  some  40  states  and  the  District  of 
Columbia  have  some  affirmative  legislative,  executive,  or 
judical  recognition  of  DPAs  for  health  care  as  of  May  15, 
1990.     In  the  other  10  states,  express  authority  pro  or  con  is 
lacking.     Nevertheless,  most  authorities  who  have  looked  at  the 
issue  believe  that  existing  durable  power  of  attorney  statutes, 
which  exist  in  all  50  states,  are  broad  enough  in  principle  to 
include  health  care  decision-making  powers  within  their  scope 
(including  the  power  to  permit  withdrawal  or  withholding  of 
life-sustaining  treatment) .  li/ 

Part  of  the  Impetus  for  health  care  DPA  legislation  is  the 
realization  that  Living  Will  legislation,  which  exists  in  40 
jurisdictions,  falls  far  short  of  meeting  all  health  care 
decision-making  needs.     Almost  all  Living  Will  acts  apply  only 
in  the  context  of  terminal  illness  or  irreversible  coma,  and 
all  are  troubled  by  formidable  definitional  problems  concerning 
"terminal"  condition,   "imminent  death,"  "life-sustaining 
procedures,"  or  other  elements  that  are  key  to  their 
operation.     The  inherent  limitation  of  Living  Wills  is  that 
directions,  in  themselves,  cannot  foresee  and  address  all 
possible  contingencies  related  to  one's  medical  care. 

A  health  care  DPA  avoids  this  limitation  by  establishing  a 
decision-maker,  chosen  by  the  principal,  who  can  weigh  all  the 
circumstances  as  they  occur  and  make  health  care  decisions  for 
the  decisionally  incapacitated  principal,  as  close  to  the 
values  and  wishes  of  the  principal  as  practically  possible. 
The  growing  interest  in  health  care  DPAs  is  evidenced  by  the 
surge  of  legislation  similar  to  the  wave  of  Living  Will 
legislation  experienced  in  the  last  decade.  Nevertheless, 
legislation  is  not  without  potential  disadvantages.  For 
example,  special  legislation  has  imposed  various  procedural 
protections  for  patients  —  such  as  detailed  witnessing 
requirements  —  to  prevent  abuse  and  ensure  the  voluntariness 
of  the  delegation  of  authority.     While  justifiable  in  intent, 
the  trade-off  may  be  that  it  complicates  the  process,  possibly 
to  an  extent  that  some  individuals  are  discouraged  from 
executing  DPAs.     The  proliferation  of  different  procedural 
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requirements  also  diminishes  portability  of  the  instrument 
among  the  states,  unless  states  specifically  grant  comity  to 
out-of-state  DPAs  in  their  legislation.    Few  have  done  so. 

Any  legislation  in  this  area  needs  to  realistically  balance 
simplicity  and  ease  of  use  with  legitimate  concerns  about 
patient  abuse.     Moreover,  in  both  theory  and  practice,  it  makes 
a  great  deal  of  sense  to  combine  the  Living  Will  declaration 
and  the  power  of  attorney  delegation  in  one  document.  However, 
practitioners  need  to  consider  whether  this  is  possible  or 
advisable  given  the  constraints  of  one's  state  Living  Will 
legislation  as  well  as  custom  and  practice  in  the  state. 

The  CHART  that  follows  this  discussion  highlights  and 
compares  some  of  the  key  features  of  existing  health  care  DPA 
legislation. 
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..About  the  American  Bar  Association  Commission  on  Legal  Problems  of  the  Elderly 

In  1978,  the  American  Bar  Association  established  the  Commission  on  Legal  Problems 
of  the  Elderly  to  examine  law-related  concerns  of  older  persons.  The  Commission  has 
encouraged  legal  services  for  the  elderly,  particularly  through  involvement  of  the  private 
bar;  and  has  explored  legal  issues  surrounding  long  term  care,  home  care,  guardianship, 
home  equity,  surrogate  decision-making,  and  Social  Security  due  process. 


..About  the  American  Bar  Association's  Division  for  Public  Services 

The  Public  Services  Division  of  the  Governmental  Affairs  and  Public  Services  Group 
provides  management  oversight  to  the  Commission  on  Legal  Problems  of  the  Elderly.  It 
helps  promote  the  public  welfare  by  applying  the  knowledge  and  experience  of  the  legal 
profession  to  concerns  facing  all  sectors  of  the  general  public.  The  division  pursues  this 
ABA  goal  through  programs  which  address  the  rights  of  special  populations  (including 
the  elderly,  mentally  and  physically  disabled)  and  substantive  issues  of  national 
importance  such  as  housing  and  the  environment. 


This  publication  has  not  been  reviewed  or  approved  by  the  House  of  Delegates  or  the 
Board  of  Governors  of  the  American  Bar  Association.  However,  the  American  Bar 
Association  has  adopted  a  policy  encouraging  the  use  and  recognition  of  durable  powers 
of  attorney  for  health  care. 


Copyright  ©  1990  American  Bar  Association 
All  Rights  Reserved 
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INTRODUCTION  TO 
THE  HEALTH  CARE  POWER  OF  ATTORNEY 


1.  WHAT  IS  IT? 

A  Health  Care  Power  of  Attorney  (also  called  a  Medical  Power  of  Attorney  or  Health 
Care  Proxy)  is  a  written  document  authorizing  someone  you  name  (your  "agent"  or 
"attorney-in-fact")  to  make  health  care  decisions  for  you  in  the  event  you  are  unable  to  speak 
for  yourself.  The  document  can  also  contain  instructions  or  guidelines  you  want  your  agent 
to  follow. 


2.  WHY  IS  IT  USEFUL? 

If  you  should  ever  lose  your  capacity  to  make  or 
communicate  decisions  because  of  a  temporary  or 
permanent  illness  or  injury,  the  Health  Care  Power  of 
Attorney  lets  you  retain  some  control  over  important 
health  care  decisions  by  choosing  a  person  to  make 
and  communicate  these  decisions  for  you.  Without  a 
formally  appointed  person,  many  health  care 
providers  and  institutions  will  make  critical  decisions 
for  you,  not  necessarily  based  on  what  you  would 
want  In  some  situations,  a  court-appointed  guardian 
may  become  necessary  unless  you  have  a  health  care 
power  of  attorney,  especially  where  the  health  care 
decision  requires  that  money  be  spent  for  your  care. 

Your  Health  Care  Power  of  Attorney  can  also 
include  a  statement  of  your  wishes  and  preferences  regarding  specific  medical  decisions. 
The  existence  of  the  document  can  relieve  some  of  the  stress  or  conflict  that  otherwise  might 
arise  if  family  or  friends  have  to  decide  on  their  own  what  you  would  want  done  when  you 
cannot  speak  for  yourself. 


3.  WHAT  IS  THE  DIFFERENCE  BETWEEN  A  HEALTH  CARE  POWER  OF 
ATTORNEY  AND  A  "LIVING  WILL"? 


A  Living  Will  is  a  written  statement  of  your 
wishes  regarding  the  use  of  any  medical  treatments 
you  specify.  The  statement  is  to  be  followed  if  you  are 
unable  to  provide  instructions  at  the  time  the  medical 
decision  needs  to  be  made.  Living  Wills  have  been 
recognized  by  law  in  most  states,  but  they  are 
commonly  limited  to  decisions  about  "life-sustaining 
procedures"  in  the  event  of  "terminal  illness." 
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The  Health  Care  Power  of  Attorney  is  different  from  and  more  flexible  than  the  Living 
Will  in  THREE  important  ways: 

1.  A  Health  Care  Power  of  Attorney  establishes  a  person  to  act  as  vour  apent  if  vou  cannot 
act,  but  a  Living  Will  does  not.  The  advantage  of  appointing  an  agent  is  that,  at  the  time  a 
decision  needs  to  be  made,  your  agent  can  participate  in  discussions  and  weigh  the  pros  and 
cons  of  treatment  decisions  in  accordance  with  your  wishes. 

2.  The  Health  Care  Power  of  Attorney  applies  to  all  medical  decisions,  unless  you  decide  to 
include  limitations.  The  Living  Will  normally  applies  only  to  particular  decisions  near  the 
end  of  your  life. 

3.  The  Health  Care  Power  of  Attorney  can  include  specific  instructions  to  your  agent  about 
any  treatment  you  want  done  or  want  to  avoid  or  about  whatever  issues  you  care  most  about. 

In  theory,  it  makes  sense  to  combine  the  Living  Will  and  Health  Care  Power  of 
Attorney  in  one  document  However,  you  will  need  to  be  sure  that  state  laws  regarding  the 
contents  or  formalities  for  signing  the  two  documents  are  compatible. 


4.  ARE  HEALTH  CARE  POWERS  OF  ATTORNEY  LEGALLY  VALID  IN  EVERY 
STATE? 


The  simple  answer  to  that  question 
is  probably  yes.  No  law  or  court  has 
invalidated  the  concept  of  the  Health 
Care  Power  of  Attorney,  and  an 
increasing  number  of  statutes  and  court 
decisions  support  it  Yet,  some 
uncertainty  may  exist  in  your  state, 
primarily  because  of  the  lack  of  public 
experience  with  Health  Care  Powers  of 
Attorney. 

To  understand  the  situation,  a  little 
history  is  required.  Health  Care  Powers 
of  Attorney  are  a  variation  of  the  ordinary  "power  of  attorney."  Ordinary  powers  of 
attorney  allow  an  individual  (the  "principal")  to  give  legal  authority  to  another  (the  "agent" 
or  "attorney-in-fact")  to  handle  business  or  property  transactions  for  the  principal. 
Originally,  these  powers  of  attorney  for  property  were  effective  only  as  long  as  the  principal 
was  competent  They  could  not  be  used  to  manage  the  affairs  of  persons  who  were  mentally 
incompetent  During  the  last  20  years  or  so,  every  state  and  the  District  of  Columbia  have 
enacted  durable  power  of  attorney  statutes,  which  allow  a  power  of  attorney  for  property  to 
remain  in  effect  even  if  the  person  later  becomes  mentally  incapacitated.  This  "durability" 
element  is  very  helpful  in  health  care  decision-making  for  incapacitated  persons.  Yet,  only 
recently  has  the  idea  of  a  durable  power  of  attorney  for  health  care  emerged.  The 
combination  of  advancing  medical  technology,  an  aging  population,  and  growing  concern 
about  medical  decisions  that  serve  only  to  prolong  the  dying  process  have  all  triggered  this 
emergence,  just  as  they  led  to  the  emergence  of  Living  Wills.  Most,  but  not  all,  legal 
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scholars  believe  that  existing  durable  power  of  attorney  statutes  are  broad  enough  in 
principle  to  include  health  care  decision-making  powers  within  their  scope.  But,  to  eliminate 
uncertainty  and  to  build  in  protections  for  patients,  an  increasing  number  of  states  are 
enacting  statutes  that  clearly  recognize  Health  Care  Powers  of  Attorney,  and  many  of  these 
states  provide  special  forms  and  procedures  for  creating  the  document. 

Even  if  the  legal  status  of  the  Health  Care  Power  of  Attorney  is  uncertain  in  your  state, 
it  is  still  important  to  consider  writing  one,  because  it  carries  substantial  "moral  weight" 
Your  written  directive  cannot  easily  be  ignored  by  family  and  health  care  providers.  And,  if 
the  courts  become  involved,  they  usually  try  to  follow  the  values  and  preferences  expressed 
by  the  patient  A  Health  Care  Power  of  Attorney  may  be  the  most  convincing  evidence  of 
your  wishes  you  can  create. 


5.  WHAT  DOES  A  HEALTH  CARE  POWER  OF  ATTORNEY  SAY? 


The  most  important  part  of  a  Health  Care  Power 
of  Attorney  is  the  appointment  of  someone  to  make 
health  care  decisions  for  you  if  you  should  be  unable 
to  do  so.  Nothing  else  has  to  be  included.  However, 
most  persons  will  want  to  include  additional 
statements  to  accomplish  some  or  all  of  the  following: 

•  define  the  scope  of  your  agent's  powers  or 
limitations; 

•  provide  guidelines  for  your  agent  to  follow; 

•  name  successor  agents,  should  your  primary 
agent  become  unable  to  act; 

•  include  other  directions  aimed  at  ensuring 
the  effectiveness  of  the  document. 


6.  HOW  DO  I  MAKE  A  HEALTH  CARE  POWER  OF  ATTORNEY? 

How  to  make  a  Health  Care  Power  of  Attorney 
depends  upon  where  you  live.  A  growing  number  of 
states  have  Health  Care  Power  of  Attorney  laws  that 
provide  special  forms  and  signing  procedures. 
Examples  include  Alaska,  California,  the  District  of 
Columbia,  Idaho,  Kansas,  Illinois,  Nevada,  Oregon, 
Rhode  Island,  Texas,  Utah  and  Vermont 

Some  of  these  laws  include  special  witness 
requirements  or  restrictions  on  whom  you  can  appoint 
as  your  agent  (such  as  prohibiting  a  health  care 
provider  from  being  your  agent).  Follow  these  rules 
very  carefully. 

In  states  without  special  laws,  follow  the  general  rules  for  executing  durable 
powers  of  attorney  for  property.  Typically,  states  require  only  a  notarized  signature,  but  it  is 
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very  important  to  check  for  special  rules  in  your  state.  Even  where  witnesses  are  not 
required,  consider  using  them  anyway  in  order  to  reinforce  the  deliberate  nature  of  your  act 
and  to  increase  the  likelihood  that  the  document  will  be  recognized  in  other  states. 


7.  CAN  I  TERMINATE  A  HEALTH  CARE  POWER  OF  ATTORNEY? 


Yes,  you  can  put  an  end  to  your  Health  Care 
Power  of  Attorney  at  anv  time  by  notifying  your  agent 
or  health  care  provider  of  your  decision  to  terminate  it. 
Although  you  can  do  this  in  most  any  manner,  it  is 
best  to  notify  your  agent  in  writing  of  the  tennination, 
destroy  the  health  care  power  of  attorney  document 
itself,  and  notify  your  physician  and  any  other  health 
care  providers,  verbally  and  in  writing. 


8.  WHAT  DO  I  NEED  TO  CONSIDER  BEFORE  MAKING  A  HEALTH  CARE 
POWER  OF  ATTORNEY? 


There  are  at  least  four  important  questions  to  ask 
yourself: 

First  -  What  Are  Mv  Values?  The  Health  Care 
Power  of  Attorney  may  shape  how  you  experience  a 
period  of  disability  or  the  very  final  stage  of  your  life. 
You  can  help  others  respect  your  wishes  if  you  take 
some  steps  now  to  clarify  and  communicate  your 
personal  values  and  attitudes.  One  possible  way  to  do 
this  is  by  developing  your  own  "Values  History"  for 
medical  decisions.  This  involves  discussing  your 
values  and  attitudes  with  loved  ones  or  advisors  and 
writing  down  your  responses  to  questions  such  as  ... 


•  How  do  you  feel  about  your  current  health? 

•  How  important  is  independence  and  self-sufficiency  in  your  life? 

•  What  is  the  significance  of  illness,  disability,  dying,  and  death  to  you? 

•  How  might  your  personal  relationships  affect  medical  decision  making? 

•  What  role  should  doctors  and  other  health  professionals  play  in  such  decisions? 

•  What  kind  of  living  environment  is  important  to  you? 

•  How  should  matters  involving  your  personal  or  family  finances  be  decided? 

•  What  role  do  religious  beliefs  play  in  your  life? 

•  What  are  your  thoughts  about  life  in  general:  your  hopes  and  fears,  enjoyments 
and  sorrows? 

Second  -  Who  Should  Be  Mv  Agent?  The  choice  of  agent  is  the  most  important  part 
of  this  process.  Your  agent  will  have  great  power  over  your  health  and  personal  care  if  you 

4 


32-600  0-90-5 


126 


become  incapacitated.  There  is  normally  no  formal  oversight  or  monitoring  of  then- 
decisions.  Speak  to  the  person  (and  successor  persons)  you  wish  to  appoint  beforehand  to 
explain  your  intentions  and  confirm  their  willingness  to  act  on  your  behalf  and  their 
understanding  of  your  wishes.  Also  be  aware  that  some  states  prohibit  certain  persons  (such 
as  your  health  care  provider)  from  acting  as  your  agent  If  you  can  think  of  absolutely  no 
one  you  trust  to  carry  out  this  responsibility,  then  you  may  be  better  off  not  creating  a  Health 
Care  Power  of  Attorney. 

Third  -  How  Specific  Should  I  Be?  A  Health  Care  Power  of  Attorney  need  not  provide 
directions  or  guidelines  for  your  agent.  However,  if  you  have  specific  wishes  or  preferences, 
it  is  important  to  spell  them  out  in  the  document  itself  and  in  discussions  with  your  agent  and 
health  care  providers.  This  helps  ensure  that  your  wishes,  values  and  preferences  will  be 
respected.  Especially  think  about  your  wishes  regarding  the  use  of  artificial  feeding 
(nutrition  and  hydration)  since  people  differ  widely  in  their  views  on  this  topic. 

At  the  same  time,  be  aware  that  no  matter  how  much  direction  you  provide,  your  agent 
will  still  need  considerable  discretion  and  flexibility,  for  it  is  impossible  to  predict  all  the 
circumstances  you  may  face. 

Fourth  -  How  Can  I  Reduce  "Third-Partv  Reluctance"?  Regardless  of  the  legal  status 
of  Health  Care  Powers  of  Attorney  in  your  state,  some  physicians,  hospitals  or  other  health 
care  providers  may  still  be  unfamiliar  with  such  documents  or  they  may  have  personal  views 
or  values  contrary  to  your  stated  desires.  As  a  result,  they  may  not  want  to  recognize  your 
Health  Care  Power  of  Attorney. 

The  best  way  to  avoid  this  problem  is  to  talk  to  your  physician  and  other  health  care 
providers  ahead  of  time  to  make  sure  they  understand  the  document  and  have  no  objections 
to  following  it  If  objections  arise,  you  need  to  work  them  out,  or  you  can  choose  to  change 
physicians.  Once  you  sign  a  Health  Care  Power  of  Attorney,  be  sure  to  give  a  copy  of  it  to 
your  attending  physician. 


9.  WHO  CAN  HELP  ME  CREATE  A  HEALTH  CARE  POWER  OF  ATTORNEY? 

While  the  advice  of  a  lawyer  is  helpful  to  ensure 
that  your  document  is  legally  effective,  it  is  helpful  to 
start  out  by  talking  to  someone  who  knows  you  and 
can  help  you  express  your  values  and  wishes  in  the 
context  of  your  family  and  medical  history. 

Up-to-date  information  about  Health  Care  Powers 
of  Attorney  (and  Living  Wills)  in  your  state,  along 
with  statutory  forms,  if  they  exist  in  your  state,  can  be 
obtained  from  either  of  two  national  organizations: 
Concern  for  Dying,  or,  Society  for  the  Right  to  Die. 
Both  are  located  at  250  West  57th  Street,  New  York, 
NY,  10107. 

If  your  state  has  a  statutory  form,  remember  that  preprinted  forms  ~  including  the  one 
contained  in  the  brochure  ~  may  not  meet  all  of  your  individual  needs.  Take  the  time  to 
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consider  all  possibilities  and  seek  competent  advice,  so  that  the  document  you  develop  meets 
your  special  needs.  This  is  even  more  important  in  states  with  no  statutory  Health  Care 
Power  of  Attorney  form. 

Finding  legal  help  depends  on  where  you  live.  You  should  consult  your  own  lawyer  if 
you  have  one.  If  you  do  not,  then  as  a  starting  point,  contact  your  state  or  local  Office  on 
Aging.  These  offices  are  usually  quite  familiar  with  health  care  issues  and  local  resources 
for  legal  assistance.  In  addition,  you  can  contact  the  bar  association  for  your  state  or  locality. 
Their  lawyer  referral  service  may  be  able  to  refer  you  to  an  attorney  who  handles  this  type  of 
matter.  Finally,  organizations  that  deal  with  planning  for  incapacity,  such  as  your  local 
Alzheimer's  Association  chapter  may  be  able  to  provide  advice  or  referrals. 


CAUTION 

This  booklet  presents  general  information  about  the  law  and  does  not  necessarily  apply 
to  your  individual  situation.  Every  person's  situation  is  different,  and  laws  vary  from  state  to 
state.  Therefore,  it  is  important  to  seek  advice  about  your  own  state's  law  and  how  it  applies 
to  your  situation. 
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POWER  OF  ATTORNEY  FOR  HEALTH  CARE 


FOR 


NAME: 
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POWER  OF  ATTORNEY  FOR  HEALTH  CARE  INSTRUCTIONS 
CAUTION: 

THE  ATTACHED  POWER  OF  ATTORNEY  FOR  HEALTH  CARE  IS 
PROVIDED  FOR  YOUR  CONVENIENCE.  IT  MAY  OR  MAY  NOT  FIT  THE 
REQUIREMENTS  OF  YOUR  PARTICULAR  STATE.  A  GROWING  NUMBER 
OF  STATES  HAVE  SPECIAL  FORMS  OR  SPECIAL  PROCEDURES  FOR 
CREATING  HEALTH  CARE  POWERS  OF  ATTORNEY.  IF  POSSIBLE,  SEEK 
LEGAL  ADVICE  BEFORE  SIGNING  ANY  POWER  OF  ATTORNEY.  IF  NOT 
CLEARLY  RECOGNIZED  BY  LAW  IN  YOUR  STATE,  THE  DOCUMENT  MAY 
STILL  PROVIDE  THE  BEST  EVIDENCE  OF  YOUR  WISHES  D?  YOU  SHOULD 
BECOME  UNABLE  TO  SPEAK  FOR  YOURSELF. 

Page  1  Instructions 

Section  1  -  DESIGNATION  OF  HEALTH  CARE  AGENT:  Print  your  full  name 
here  as  the  "principal"  or  creator  of  the  power  of  attorney. 

Print  the  full  name,  address  and  telephone  number  of  the  person  (over  age  18) 
you  appoint  as  your  health  care  "attorney-in-fact"  or  "agent".  Appoint  onto  a 
person  whom  you  trust  to  understand  and  carry  out  your  values  and  wishes. 
Do  not  name  any  of  your  health  care  providers  as  your  agent,  since  some  states 
prohibit  them  acting  as  your  agent 

Section!  -  EFFECTIVE  DATE  AND  DURABILITY:  The  sample  document  is 
effective  if  and  when  you  become  unable  to  make  health  care  decisions.  That 
point  in  time  is  determined  by  your  agent  and  your  doctor.  You  can,  if  you 
wish,  specify  other  effective  dates  or  other  criteria  for  incapacity  (such  as 
requiring  two  physicians  to  evaluate  your  capacity).  You  can  also  specify  that 
the  power  will  end  at  some  later  date  or  event  before  death.  In  any  case,  you 
have  the  rifht  to  revoke  the  agent's  authority  at  any  time  by  notifying  your 
agent  or  health  care  provider  orally  or  in  writing.  If  you  revoke,  it  is  best  to 
notify  both  your  agent  and  physician  in  writing  and  to  destroy  the  power  of 
attorney  document  itself . 

Section  3  -  AGENTS  POWERS:  This  grant  of  power  is  intended  to  be  as 
broad  as  possible  so  that  your  agent  will  have  authority  to  make  any  decision 
you  could  make  to  obtain  or  terminate  any  type  of  health  care. 

(continued  on  next  instruction  page) 
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POWER  OF  ATTORNEY  FOR  HEALTH  CARE 


1.   DESIGNATION  OF  HEALTH  CARE  AGENT. 

I,  hereby  appoint: 

(principal) 


(Attorney-in-fact's  name) 


(Address) 


Home:  Work:  

as  my  attorney-in-fact  (or  "Agent")  to  make  health  and  personal  care  decisions 
for  me  as  authorized  in  this  document. 

2.  EFFECTIVE  DATE  AND  DURABILITY. 

By  this  document  I  intend  to  create  a  durable  power  of  attorney  effective 
upon,  and  only  during,  any  period  of  incapacity  in  which,  in  the  opinion  of  my 
agent  and  attending  physician,  I  am  unable  to  make  or  communicate  a 
choice  regarding  a  particular  health  care  decision. 

3.  AGENT'S  POWERS. 

I  grant  to  my  Agent  full  authority  to  make  decisions  for  me  regarding  my 
health  care.  In  exercising  this  authority,  my  Agent  shall  follow  my  desires  as 
stated  in  this  document  or  otherwise  known  to  my  Agent.  In  making  any 
decision,  my  Agent  shall  attempt  to  discuss  the  proposed  decision  with  me  to 
determine  my  desires  if  I  am  able  to  communicate  in  any  way.  If  my  Agent 
cannot  determine  the  choice  I  would  want  made,  then  my  Agent  shall  make  a 
choice  for  me  based  upon  what  my  Agent  believes  to  be  in  my  best  interests. 
My  Agent's  authority  to  interpret  my  desires  is  intended  to  be  as  broad  as 
possible,  except  for  any  limitations  I  may  state  below.  Accordingly,  unless 
specifically  limited  by  Section  4,  below,  my  Agent  is  authorized  as  follows: 

A.  To  consent,  refuse,  or  withdraw  consent  to  any  and  all  types  of  medical 
care,  treatment,  surgical  procedures,  diagnostic  procedures,  medication, 
and  the  use  of  mechanical  or  other  procedures  that  affect  any  bodily 
function,  including  (but  not  limited  to)  artificial  respiration,  nutritional 
support  and  hydration,  and  cardiopulmonary  resuscitation; 
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Paye  2  Instructions 
Section  3  -  AGENTS  POWERS,  continues  on  this  page  -» 


Even  under  this  broad  grant  of  authority,  your  agent  still  must  follow  your 
desires  and  directions,  communicated  by  you  in  any  manner  now  or  in  the 
future.  You  can  specifically  limit  or  direct  your  agent's  power,  if  you  wish,  in 
Section  4. 


&Cfiktti:  -  STATEMENT  OF  DESIRES,  SPECIAL  PROVISIONS,  AND 
LIMITATIONS: 

Paragraph  A.  Here  you  may  include  any  limitations  you  think  are  appropriate, 
such  as  instructions  to  refuse  any  specific  types  of  treatment  that  are  against 
your  religious  beliefs  or  unacceptable  to  you  for  any  other  reasons,  such  as 
blood  transfusions,  electro-convulsive  therapy,  sterilization,  abortion, 
amputation,  psychosurgery,  admission  to  a  mental  institution,  etc.  State  law 
may  not  allow  your  agent  to  consent  to  some  of  these  procedures,  regardless  of 
your  health  care  power  of  attorney.  Be  very  careful  about  stating  limitations, 
because  the  specific  circumstances  surrounding  a  future  health  care  decision 
are  impossible  to  predict  If  you  do  not  want  any  limitations,  simply  write  in 
"No  limitations." 
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B.  To  have  access  to  medical  records  and  information  to  the  same  extent 
that  I  am  entitled  to,  including  the  right  to  disclose  the  contents  to  others; 

C.  To  authorize  my  admission  to  or  discharge  (even  against  medical  advice) 
from  any  hospital,  nursing  home,  residential  care,  assisted  living  or 
similar  facility  or  service; 

D.  To  contract  on  my  behalf  for  any  health  care  related  service  or  facility  on 
my  behalf,  without  my  Agent  incurring  personal  financial  liability  for  such 
contracts; 

E.  To  hire  and  fire  medical,  social  service,  and  other  support  personnel 
responsible  for  my  care; 

F.  To  authorize,  or  refuse  to  authorize,  any  medication  or  procedure 
intended  to  relieve  pain,  even  though  such  use  may  lead  to  physical 
damage,  addiction,  or  hasten  the  moment  of  (but  not  intentionally  cause) 
my  death; 

G.  To  make  anatomical  gifts  of  part  or  all  of  my  body  for  medical  purposes, 
authorize  an  autopsy,  and  direct  the  disposition  of  my  remains,  to  the 
extent  permitted  by  law; 

H.  To  take  any  other  action  necessary  to  do  what  I  authorize  here,  including 
(but  not  limited  to)  granting  any  waiver  or  release  from  liability  required  by 
any  hospital,  physician,  or  other  health  care  provider;  signing  any 
documents  relating  to  refusals  of  treatment  or  the  leaving  of  a  facility 
against  medical  advice,  and  pursuing  any  legal  action  in  my  name,  and  at 
the  expense  of  my  estate  to  force  compliance  with  my  wishes  as 
determined  by  my  Agent,  or  to  seek  actual  or  punitive  damages  for  the 
failure  to  comply. 

4.  STATEMENT  OF  DESIRES,  SPECIAL  PROVISIONS,  AND  LIMITATIONS. 

A.  The  powers  granted  above  do  not  include  the  following  powers  or  are 
subject  to  the  following  rules  or  limitations: 


Page  2  of  5. 


133 


Page  3  Instructions 

Section  4  -  STATEMENT  OF  DESIRES,  SPECIAL  PROVISIONS,  AND 
LIMITATIONS  continues  on  this  page. 

Paragraph  B:  Because  the  subject  of  "life-sustaining  treatment"  is  particularly 
important  to  many  people,  this  paragraph  provides  a  place  for  you  to  give 
general  or  specific  directions  on  the  subject,  if  you  want  to  do  so.  The 
different  paragraphs  are  options  -  choose  only  one,  or  write  your  desires  or 
instructions  in  your  own  words  (in  the  last  option).  If  you  already  have  a 
"Living  Will",  you  can  simply  refer  to  it  by  choosing  the  first  option.  Or,  the 
instructions  you  provide  here  can  do  what  a  Living  Will  would  do. 

Paragraph  C:  Because  people  differ  widely  on  whether  nutrition  and 
hydration  is  something  that  ought  to  be  refused  or  stopped  under  certain 
circumstances,  it  is  important  to  make  your  wishes  clear  on  this  topic. 
Nutrition  and  hydration  means  food  and  fluids  provided  by  a  nasogastric  tube 
or  tube  into  the  stomach,  intestines,  or  veins.  This  paragraph  allows  you  to 
include  or  not  include  these  procedures  among  those  that  may  be  withheld  or 
withdrawn  under  the  circumstances  described  in  the  preceding  paragraph. 
Either  choice  still  permits  non-intrusive  efforts  such  as  spoon  feeding  or 
moistening  of  lips  and  mouth. 
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B.  With  respect  to  any  Life-Sustaining  Treatment,  I  direct  the  following: 
(INITIAL  ONLY  ONE  OF  THE  FOLLOWING  PARAGRAPHS) 

"    REFERENCE  TO  LIVING  WILL.  I  specifically  direct  my  Agent  to  follow 

-  any  health  care  declaration  or  "living  will"  executed  by  me. 

-  GRANT  OF  DISCRETION  TO  AGENT.  I  do  not  want  my  life  to  be 
-1   prolonged  nor  do  I  want  life-sustaining  treatment  to  be  provided  or 

continued  if  my  Agent  believes  the  burdens  of  the  treatment  outweigh  the 
expected  benefits.  I  want  my  Agent  to  consider  the  relief  of  suffering,  the 
expense  involved  and  the  quality  as  well  as  the  possible  extension  of  my 
life  in  making  decisions  concerning  life-sustaining  treatment. 

"     DIRECTIVE  TO  WITHHOLD  OR  WITHDRAW  TREATMENT.  I  do  not 
J    want  my  life  to  be  prolonged  and  I  do  not  want  life-  sustaining  treatment: 

a.  if  I  have  a  condition  that  is  incurable  or  irreversible  and,  without  the 
administration  of  life-sustaining  treatment,  expected  to  result  in  death 
within  a  relatively  short  time;  or 

b.  if  I  am  in  a  coma  or  persistent  vegetative  state  which  is  reasonably 
concluded  to  be  irreversible. 

"    DIRECTIVE  FOR  MAXIMUM  TREATMENT.  I  want  my  life  to  be 

-  prolonged  to  the  greatest  extent  possible  without  regard  to  my  condition, 
the  chances  I  have  for  recovery,  or  the  cost  of  the  procedures. 

1    DIRECTIVE  IN  MY  OWN  WORDS:  


C.  With  respect  to  Nutrition  and  Hydration  provided  by  means  of  a 

nasogastric  tube  or  tube  into  the  stomach,  intestines,  or  veins,  I  wish  to 
make  clear  that... 

(INITIAL  ONLY  ONE) 

1      1  I  intend  to  include  these  procedures  among  the 
"life-sustaining  procedures"  that  may  be  withheld 
or  withdrawn  under  the  conditions  given  above. 

I      1  I  do  not  intend  to  include  these  procedures  among 
the  "life-sustaining  procedures"  that  may  be 
withheld  or  withdrawn. 
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Pw  4  Instructions 

Sections  -  SUCCESSORS:  If  you  wish  to  name  alternate  agents  in  case  your 
first  agent  becomes  unavailable,  pant  the  appropriate  information  in  this 
paragraph.  You  can  name  as  many  successors  in  the  order  you  wish. 

Section  6  -  PROTECTION  OF  THIRD  PARTIES  WHO  RELY  ON  MY  AGENT: 
In  most  states,  health  case  providers  cannot  be  compelled  to  follow  the 
directions  of  your  agent,  although  in  some  states,  they  may  be  obligated  to 
transfer  your  care  to  another  provider  who  is  willing  to  comply.  This 
paragraph  is  intended  to  encourage  compliance  with  the  power  of  attorney  by 
waiving  potential  civil  liability  lor  good  faith  reliance  on  the  agent's 
statements  and  decisions. 

Sa&mZ- NOMINATION  OF GUARDIAN;  The  use  of  a  health  care  power  of 
attorney  is  intended  to  prevent  the  need  for  a  court-appointed  guardian  for 
health  care  decision-making.  However,  if  for  any  reason,  court  involvement 
becomes  necessary,  this  paragraph  expressly  names  your  Agent  to  serve  as 
guardian.  A  court  does  not  have  to  follow  your  nomination,  but  it  will 
normally  comply  with  your  wishes  unless  mere  is  good  reason  not  to. 

Sections  -  ADMINISTRATIVE  PROVISIONS:  These  items  address 
miscellaneous  matters  that  could  affect  the  implementation  of  your  power  of 
attorney. 
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5.  SUCCESSORS. 

If  any  Agent  named  by  me  shall  die,  become  legally  disabled,  resign, 
refuse  to  act,  be  unavailable,  or  (if  any  Agent  is  my  spouse)  be  legally 
separated  or  divorced  from  me,  I  name  the  following  (each  to  act  alone  and 
successively,  in  the  order  named)  as  successors  to  my  Agent: 

A.  First  Alternate  Agent  

Address:  

Telephone:  

B.  Second  Alternate  Agent  

Address:  

Telephone:   

6.  PROTECTION  OF  THIRD  PARTIES  WHO  RELY  ON  MY  AGENT. 

No  person  who  relies  in  good  faith  upon  any  representations  by  my  Agent 
or  Successor  Agent  shall  be  liable  to  me,  my  estate,  my  heirs  or  assigns,  for 
recognizing  the  Agent's  authority. 

7.  NOMINATION  OF  GUARDIAN. 

If  a  guardian  of  my  person  should  for  any  reason  be  appointed,  I  nominate 
my  Agent  (or  his  or  her  successor),  named  above. 

8.  ADMINISTRATIVE  PROVISIONS. 

A.  I  revoke  any  prior  power  of  attorney  for  health  care. 

B.  This  power  of  attorney  is  intended  to  be  valid  in  any  jurisdiction  in  which  it 
is  presented. 

C.  My  Agent  shall  not  be  entitled  to  compensation  for  services  performed 
under  this  power  of  attorney,  but  he  or  she  shall  be  entitled  to 
reimbursement  for  all  reasonable  expenses  incurred  as  a  result  of 
carrying  out  any  provision  of  this  power  of  attorney. 

D.  The  powers  delegated  under  this  power  of  attorney  are  separable,  so  that 
the  invalidity  of  one  or  more  powers  shall  not  affect  any  others. 
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Page  5  Instructions 

SIGNING  THE  DOCUMENT:  Required  procedures  for  signing  this  kind  of 
document  vary  from  signature  only  to  very  detailed  witnessing  requirements, 
or,  in  some  states,  simply  notarization.  The  suggested  procedure  here  is 
intended  to  meet  most  of  the  various  state  requirements  for  signing  by 
non-institutionalized  persons.  The  procedure  here  is  likely  to  be  more  detailed 
than  is  required  under  your  own  state's  law,  but  it  will  help  ensure  that  your 
Health  Care  Power  is  recognized  in  other  states,  too.  First,  sign  and  date  the 
document  in  front  of  two  witnesses.  Your  witnesses  should  know  your  identity 
personally  and  be  able  to  declare  that  you  appear  to  be  of  sound  mind  and 
under  no  duress  or  undue  influence.  Further,  your  witnesses  should  not  be: 

•  Your  treating  physician,  health  care  provider,  or  health  facility 
operator,  nor  an  employee  of  any  of  these. 

•  Anyone  related  to  you  by  blood,  marriage,  or  adoption. 

•  Anyone  entitled  to  any  part  of  your  estate  under  an  existing  will 
or  by  operation  of  law.  Even  a  creditor  of  yours  should  not  be 
used  under  these  guidelines. 

If  you  are  in  a  nursing  home  or  other  institution,  be  sure  to  consult  state  law, 
because  a  few  states  require  that  an  ombudsman  or  patient  advocate  be  one  of 
your  witnesses. 

Second,  have  your  signature  notarized.  Some  states  permit  notarization  as  an 
alternative  to  witnessing.  Others  may  simply  apply  the  rules  for  signing  ordinary 
durable  powers  of  attorney.  Ordinary  durable  powers  of  attorney  are  usually 
notarized.  This  form  includes  a  relatively  typical  notary  statement,  but  here 
again,  it  is  wise  to  check  state  law  in  case  a  special  form  of  notary 
acknowledgement  is  required. 
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BY  SIGNING  HERE  I  INDICATE  THAT  I  UNDERSTAND  THE  CONTENTS  OF 
THIS  DOCUMENT  AND  THE  EFFECT  OF  THIS  GRANT  OF  POWERS  TO  MY 
AGENT. 

I  sign  my  name  to  this  Health  Care  Power  of  Attorney  on  this  day  of 

 ,19  • 

My  current  home  address  is:  


Signature: 
Name: 


WITNESS  STATEMENT 


I  declare  that  the  person  who  signed  or  acknowledged  this  document  is  personally  known  to  me,  that 
he/she  signed  or  acknowledged  this  durable  power  of  attorney  in  my  presence,  and  that  he/she  appears 
to  be  of  sound  mind  and  under  no  duress,  fraud,  or  undue  influence.  I  am  not  the  person  appointed  as 
agent  by  this  document,  nor  am  I  the  patient's  health  care  provider,  or  an  employee  of  the  patient's  health 
care  provider.  I  further  declare  that  I  am  not  related  to  the  principal  by  blood,  marriage,  or  adoption,  and, 
to  the  best  of  my  knowledge,  I  am  not  a  creditor  of  the  principal  nor  entitled  to  any  part  of  his/her  estate 
under  a  will  now  existing  or  by  operation  of  law. 

Witness  #1: 

Signature:  Date:  

Print  Name:  Telephone:  

Residence  Address:  


Witness  #2: 

Signature:  Date:  

Print  Name:  Telephone: 

Residence  Address:  


NOTARIZATION 

STATE  OF   ) 

)  ss. 

COUNTY  OF   ) 

On  this  day  of  ,  19  ,  the  said  ,  known  to  me 

(or  satisfactorily  proven)  to  be  the  person  named  in  the  foregoing  instrument,  personally  appeared  before 
me,  a  Notary  Public,  within  and  for  the  State  and  County  aforesaid,  and  acknowledged  that  he  or  she 
freely  and  voluntarily  executed  the  same  for  the  purposes  stated  therein. 


My  Commission  Expires:   

  NOTARY  PUBLIC 
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Mr.  Donnelly.  Mr.  Pickle. 

Mr.  Pickle.  Mr.  Sabatino,  when  did  your  ABA  endorse  this 
power  of  attorney  for  the  living  wills? 

Mr.  Sabatino.  As  to  the  living  will,  in  1986  the  Living  Will  Uni- 
form Act  was  endorsed.  In  1989,  Health  Care  Power  of  Attorney 
legislation  was  endorsed.  So  it  was  1986  and  1989. 

Mr.  Pickle.  Have  you  had  any  response  from  the  various  States? 
Do  they  support  this? 

Mr.  Sabatino.  We  have  had  a  tremendous  number  of  requests 
for  the  educational  information  that  we  put  out  subsequently,  par- 
ticularly the  Health  Care  Power  of  Attorney  booklet,  from  both 
professional  entities  such  as  bar  associations,  health  organizations 
and,  most  of  all,  the  public. 

I  can  tell  you  one  anecdote  about  that.  This  publication  was  men- 
tioned briefly  in  an  Ann  Landers  column  on  March  26.  We  distrib- 
ute this  free  through  the  graces  of  the  AARP.  Within  a  month  they 
received  over  100,000  requests  from  the  public  for  that  publication. 

There  is  a  fervor  for  this  type  of  information. 

Mr.  Pickle.  There  is  no  opposition  but  more  interest  to  know 
more  about  it? 

Mr.  Sabatino.  We  have  not  heard  an  iota  of  opposition  to  either 
our  policy  or  educational  effort.  That  is  not  to  say  it  is  not  out 
there,  but  we  have  not  heard  of  any  responses  directed  at  us. 

Mr.  Pickle.  Thank  you. 

Mr.  Donnelly.  Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you. 

I  am  keenly  interested  in  this  issue.  I  worked  hard  to  see  this 
type  of  legislation  passed  as  a  State  senator.  I  wonder  if  any  of  you 
would  tell  me  what  you  think  about  this  proposal:  when  people  join 
the  Medicare  program,  they  would  fill  out  an  advanced  directive, 
be  given  information  on  living  wills,  and  be  given  the  form. 

The  agreement  would  not  be  one  that  is  binding,  not  one  that 
they  could  not  change.  It  would  not  be  one  that  would  not  allow 
them  to  say  I  want  everything  at  all  times.  But  aren't  we  at  a 
stage  now  where  we  could  do  that,  or  do  we  not  know  enough  about 
what  questions  to  ask,  and  so  on,  to  require  it  as  a  condition  of  par- 
ticipation. 

Dr.  Emanuel.  Maybe  I  can  address  that.  A  year  ago  when  we 
published  the  medical  directive,  we  actually  suggested  that  Medi- 
care, and  Blue  Cross  and  Blue  Shield  might  consider  reimbursing 
physicians  on  a  one-time  basis  to  discuss  these  issues  and  that  such 
a  program  would  be  the  most  effective  mechanism  for  the  use  of 
the  living  will,  a  one-time  reimbursement  for  the  office  visit. 

Without  the  consultation  of  a  physician  the  living  will  process 
could  go  awry.  These  choices  are  complicated.  The  physician  needs 
to  be  informed,  and  the  patient  and  physician  need  to  discuss  it. 
Taking  it  out  of  the  patient-physician  relationship  I  think  would  be 
an  error.  There  are  ways  before  this  committee  to  encourage  wider 
use.  I  also  think  we  need  to  have  some  sense  of  how  these  actual 
choices  are  implemented  in  a  hospital. 

There  has  been,  as  I  mentioned,  very  little  study  about  the  use  of 
living  wills  in  hospitals  and  how  it  affects  patient  care.  We  know  it 
takes  a  long  time  to  implement  such  policy.  When  DNR  were  pro- 
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posed,  it  took  almost  10  years  before  most  hospitals  had  smooth 
running  practices. 

I  think  it  will  take  some  time  for  living  wills.  But  I  think  as  you 
mentioned  there  is  an  enormous  desire  and  there  is  also  a  clear 
barrier,  the  initiation  of  discussion.  If  we  could  encourage  the  initi- 
ation of  discussion,  I  think  we  could  find  many  more  millions  of 
people  having  advanced  care  directives. 

Dr.  Hildreth.  I  agree  totally.  One  of  the  important  things  about 
a  physician  discussing  this  with  the  patient,  it  develops  a  level  of 
trust  and  understanding.  If  it  is  going  to  be  viable,  it  has  to  be  re- 
visited from  time  to  time.  The  same  patient-physician  relationship 
can  maintain  the  document  as  an  ongoing,  valid  document. 

I  still  feel  that  although  we  should  include  older  patients  and 
terminally  ill  patients  in  these  discussions,  we  should  not  forget 
the  young  people,  particularly  because  of  the  high  mortality  on  our 
highways  and  the  high  death  rate  of  the  young  people  with  the  re- 
sulting contribution  they  make  to  many,  many  people  in  the  trans- 
plant program. 

We  want  to  deal  with  anyone  we  can. 

Mr.  Sabatino.  I  would  be  a  little  doubtful  about  requiring  it. 
there  has  been  a  parallel  situation  that  has  come  up  with  respect 
to  nursing  homes  who  suggest  that  perhaps  we  should  require  it  as 
part  of  the  admissions  process.  Some  providers  would  like  to  have 
the  authority  for  surrogate  decisionmakers  clearly  spelled  out. 

But  in  this  rapidly  growing  area  of  legislation  around  the  coun- 
try, a  very  recurrent  theme  which  has  been  pushed  by  patients'  ad- 
vocates has  been  to  put  explicit  language  in  the  State  legislation 
which  prohibits  providers  from  requiring  this  as  a  part  of  admis- 
sion. It  can  be  a  little  overly-convenient  for  providers  to  have  that 
authority  too  quickly  delegated  when  somebody  is  not  anxious  to  do 
it  or  are  not  sure  who  the  appropriate  person  is. 

Mrs.  Johnson.  Would  you  perhaps  require  an  earlier  appoint- 
ment after  being  part  of  Medicare,  and  have  that  appointment 
focus  on  this  issue? 

Mr.  Sabatino.  I  like  that  better.  Forcing  the  topic  to  at  least 
come  up  is  probably  quite  viable,  but  I  think  the  clinical  dynam- 
ics— we  ought  to  be  most  sensitive  to  that,  as  Dr.  Emanuel  has 
pointed  out,  and  do  what  we  can  to  encourage  it  without  sounding 
like  we  are  regulating  what  the  patients  have  to  decide. 

Mrs.  Johnson.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Donnelly.  Mr.  Levin. 

Mr.  Levin.  Thank  you. 

I  very  much  appreciate  the  interest  of  my  colleagues  in  this  area, 
and  I  hope  we  can  work  together  to  wherever  possible  strengthen 
this  bill.  Might  I  ask  that  my  opening  statement  be  placed  in  the 
record? 

Mr.  Donnelly.  Without  objection. 
[The  statement  of  Mr.  Levin  follows:] 

Opening  Statement  of  Hon.  Sander  M.  Levin,  a  Representative  From  Michigan 

Thank  you  Mr.  Chairman  for  agreeing  to  have  a  hearing  on  this  subject. 
I'd  like  to  welcome  our  next  panel,  who  will  discuss  issues  related  to  medical  deci- 
sionmaking, especially  at  the  end  of  life.  It  is  often  hard  to  discuss  these  issues,  but 
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the  fact  is  that  advances  in  medical  technology  require  us  to  make  more  choices 
than  we  had  to  make  in  the  past.  And  I  believe  that  the  proper  people  to  be  making 
those  choices  are  the  patient,  his  or  her  family,  and  the  patient's  doctor. 

It  is  ironic  that  many  people  lose  the  capacity  to  make  health  care  decisions  at 
times  when  the  most  important  decisions  need  to  be  made.  Advance  directives,  such 
as  living  wills  and  durable  powers  of  attorney,  have  been  developed  to  ensure  that  a 
person's  right  to  decide  about  his  or  her  treatment  is  honored  in  the  event  of  inca- 
pacity, but  many  do  not  know  what  they  are  or  how  they  can  assist  health  care 
decisionmaking. 

The  bill  I've  introduced  is  very  simple.  The  Patient  Self  Determination  Act  would 
require  health  care  agencies  to  implement  policies  to  see  that  patients  are  informed 
of  their  rights  under  state  law  to  formulate  advance  directives,  and  that  patients 
are  asked  whether  they  have  an  advance  directive.  It  also  requires  that  advance  di- 
rectives be  honored,  and  that  educational  programs  be  provided  so  that  patients, 
staff,  and  the  community  are  better  informed. 

It  is  also  important  to  point  out  what  this  bill  does  NOT  do.  First,  it  also  does  not 
create  any  new  rights.  The  bill  simply  empowers  patients,  and  doctor-patient  rela- 
tionships, so  they  can  avail  themselves  of  opportunities  they  already  have.  Second, 
the  bill  takes  no  stand  on  what  decisions  should  be  made.  These  are  intensely  per- 
sonal decisions.  Finally,  the  bill  does  NOT  require  anybody  to  create  advance  direc- 
tives. Once  again,  the  function  of  our  bill  is  to  help  educate  those  involved,  so  that 
decisions  are  made  on  the  basis  of  information  rather  than  ignorance. 

I  look  forward  to  hearing  from  our  distinguished  panel,  who  have  all  been  active 
in  exploring  the  issues  involved  in  this  difficult  but  important  area. 

Mr.  Levin.  Also,  I  would  like  to  address  a  couple  of  questions  to 
the  panelists,  and  thank  you  not  only  for  your  presence  today,  but 
for  your  pioneering  work  in  this  area.  I  missed  Dr.  Emanuel's  testi- 
mony, but  he  knows  we  have  relied  on  the  information  and  the  re- 
search in  the  study. 

Let  me,  if  I  might,  address  a  couple  of  questions  to  you.  As  you 
know,  we  have  left  out  of  this  proposal  a  mandate  to  the  States.  It 
is  present  in  Senator  Danforth's  proposal.  We  did  so  because  we 
really  wanted  to  start  on  this  path  through  information,  education, 
encouragement,  and  we  thought  that  the  path  of  mandates  might 
at  this  point  be  difficult  and  troublesome  to  many. 

I  am  not  sure  of  that.  Mrs.  Johnson's  question,  I  think  has 
helped  to  highlight  that  issue. 

Mr.  Sabatino,  you  suggested  something  in  between,  and  that  is  a 
model  statute  be  attached  to  legislation.  We  had  discussed  that. 
And  my  reaction  was  something  like  this:  There  is  a  lot  of  activity, 
as  you  have  described,  on  the  State  level.  We  probably  want  to  en- 
courage that,  have  a  number  of  units  working  their  way  through 
this  issue,  because  it  is  a  sensitive  area,  but  also  a  critical  one. 

We  could  try  to  draft  a  model  statute  while  all  this  experimenta- 
tion is  going  on,  but  two  questions:  Is  it  feasible  now?  Are  we  at 
the  point  where  we  could  draft  such  a  model  statute? 

And  second,  is  it  better  that  we  try  it  or  that  there  be  an  effort, 
as  has  been  done  in  so  many  areas  of  the  law,  where  a  model  stat- 
ute is  developed  by  the  legal  profession  in  collaboration  with  inter- 
ested groups?  All  of  you  know  this  is,  in  a  sense,  a  legal  question. 

You  might  want  to  comment  on  that. 

Mr.  Sabatino.  Well,  in  response  to  whether  I  think  the  time  is 
right  for  a  model  statute  of  sorts,  I  think  the  time  is  very  ripe,  be- 
cause so  many  are  looking  for  guidance  in  this  area  right  now. 
Whether  one  would  want  to  do  that  through  a  Federal  agency  or 
through  the  Uniform  Conference  of  Commissioners  and  uniform 
State  law,  there  is  probably  room  for  debate  on  that. 
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A  purely  voluntary  model  act  which  has  the  endorsement  of  the 
Congress,  basically,  can  have  an  effect  which  would  be  a  very  good 
one.  States  will  still  go  on  to  enact  whatever  kind  of  legislation  in 
this  area  that  they  do.  It  varies  all  across  the  board  right  now. 

It  is  that  variability  that  concerns  us.  A  few  States  have  had  the 
foresight  to  address  what  if  somebody  writes  up  an  advanced  direc- 
tive in  Massachusetts  and  moves  to  Kansas,  will  we  recognize  that? 
The  issue  of  comity  exists  in  this  legislation.  Only  a  few  States 
have  addressed  that.  I  think  the  more  enlightened  approach  would 
be  to  say  if  the  directive  meets  the  requirements  of  our  State  law 
or  the  other  States'  law,  we  would  accept  it. 

A  lot  of  States  are  afraid  to  do  that,  because  this  legislation  is 
going  all  over  the  board.  If  there  were  a  national  model  of  sorts  out 
there,  this  would  give  States  a  simple  opportunity  to  say,  we  will 
recognize  the  directives  that  meet  the  requirements  of  our  act  or 
this  model. 

Then  at  least  nationally,  you  would  have  a  model  that  would 
hopefully  gain  wider  acceptance  legislatively  in  the  States. 

The  Congress  could  go  further.  We  suggested  another  intermedi- 
ate strategy  in  our  written  testimony,  which  would  set  a  Federal 
standard,  but  allow  States  the  opportunity  to  preempt  that  stand- 
ard if  they  choose  to  enact  contrary  legislation  within  a  certain 
time  period. 

That  is  a  strategy  we  analogized  from  something  that  took  place 
in  the  housing  field  a  few  years  ago  with  home  equity  conversation 
and  reverse  mortgages,  which  seemed  to  work  quite  well  there. 

ABA  does  not  have  a  particularly  well-defined  position  on  what 
degree  of  Federal  involvement  there  should  be  in  this  area.  We 
have  tried  to  spell  out  an  array  of  options  that  could  be  considered. 

Dr.  Hildreth.  As  a  physician  not  knowing  anything  about  the 
law,  I  would  consider  your  idea  an  excellent  one.  I  think  that  if  an 
organization  such  as  this  supported  a  model  or  a  guideline  statute, 
it  would  enhance  the  productivity  of  this  through  the  States.  It 
should  not  be  binding  to  the  States,  and  they  should  have  the  abili- 
ty to  model  it  for  their  particular  needs,  but  it  would  provide  a 
base-line  homogeneity  for  them  to  work  with,  and  might  speed  the 
process. 

It  is  moving  rapidly.  But  as  a  physician,  I  can  say  in  our  State,  it 
is  moving  too  slowly. 

Dr.  Emanuel.  I  don't  want  to  be  flippant,  but  I  think  this  is 
much  ado  about  nothing  for  the  two  reasons.  First,  you  have  to  be 
very  wary  about  the  uniform  statute  you  adopt.  Mr.  Sabatino  cited 
the  Uniform  Rights  of  the  Terminally  111  Act. 

If  the  Congress  adopted  that  law,  it  would  actually  be  going  back- 
wards for  the  following  reason:  That  act  restricts  the  applicability 
of  living  wills  to  terminally  ill  patients  who  are  going  to  die  within 
a  year  from  a  known  disease  regardless  of  medical  intervention. 

I  think  we  need  to  pick  and  choose  the  kind  of  uniformity  we 
want.  I  think  that  rushing  too  soon  to  a  uniform  law  would  be  a 
mistake.  Historically,  when  California  adopted  its  own  Natural 
Death  Act,  it  was  adopted  by  many  States  as  a  model.  It  also  had 
the  restriction  that  the  patient  had  to  be  terminally  ill. 

Such  a  restriction  reduces  the  number  of  patients  to  which  the 
law  could  apply.  It  would  not  be  useful.  If  we  are  going  toward  a 


143 


uniform  law,  we  should  tread  gingerly  and  be  sure  we  don't  have 
errors.  Even  having  the  National  Commission  on  Uniform  Laws  did 
not  exclude  this  problem. 

Second,  and  I  think  this  is  most  important:  I  am  very  respectful 
to  lawyers,  but  in  all  due  respect,  courts  have  accepted  almost  any 
statement  patients  make,  verbal  as  well  as  written,  as  expressions 
of  their  wishes  and  made  it  binding  on  physicians  to  honor  those 
wishes. 

In  the  Paul  Brophy  case  out  of  Massachusetts,  he  never  filled  out 
a  living  will.  All  he  did  was  make  very  explicit  statement  to  his 
family  that  he  did  not  want  life  support.  The  courts  accepted  that. 
They  have  accepted  it  in  many  other  States.  Any  document,  as  long 
as  it  is  clear  and  applies  to  the  situation,  will  be  honored  by  courts. 

I  don't  think  we  need  to  spend  that  much  time  about  which  docu- 
ment or  what  form  it  takes.  When  a  patient  makes  a  clear  state- 
ment, it  would  be  honored  by  the  courts,  and  physicians  should 
honor  it  anyway,  as  well  as  hospitals.  I  think  that  message  has 
become  much  clearer  throughout  the  country. 

Mr.  Levin.  My  time  is  up,  and  we  have  just  begun  to  work  on 
this.  One  of  the  advantages  of  a  model  law  is  an  educational  tool, 
an  information  tool.  We  need  that  for  the  health  care  provider,  as 
well  as  the  patient. 

As  you  all  have  said  so  clearly  and  dramatically,  there  is  such 
under-consideration  of  this  matter,  though  it  is  exceedingly  impor- 
tant and  often  the  thought  arises  when  it  is  too  late  to  give  direc- 
tion. So,  your  testimony  on  this  is  especially  welcome  as  we  take  a 
further  look  at  the  proposed  law,  we  will  take  this  very  much  in 
mind. 

We  look  forward  to  working  with  each  and  every  one  of  you  and 
your  organizations.  Thank  you  for  all  your  interest  and  help. 

Mr.  Donnelly.  Do  the  children  have  any  rights  in  regards  to 
making  some  determination,  for  example,  if  there  is  a  small  likeli- 
hood of  recovery  of  surviving  a  permanent  brain  damage.  What  is 
the  survivor's  role  here,  or  is  this  a  document  left  between  the  hos- 
pital administrator  and  the  physician? 

Dr.  Emanuel.  Let  me  clarify  the  question.  If  a  person  has  a 
child,  what  does  the  child  have  to  say  about  that  person's  terminal 
care? 

Mr.  Donnelly.  Right. 

Dr.  Emanuel.  The  courts  have  been  clear,  if  the  parent,  for  ex- 
ample, is  competent  and  decides  what  they  want  and  the  child  dis- 
agrees, it  is  the  competent  adult's  exclusive  right. 

Mr.  Donnelly.  If  they  are  competent  when  they  make  the  will? 

Dr.  Emanuel.  There  is  a  Massachusetts  case,  Lane  v.  Candora, 
which  has  held  up  that  an  older  woman  did  not  want  her  gangre- 
nous leg  amputated  despite  the  fact  that  she  was  going  to  die  from 
infection. 

Her  daughter,  Lane,  sued  the  mother  to  save  her  life.  The  courts 
ruled  the  mother  was  competent,  and  she  had  the  right  to  refuse 
the  treatment  despite  what  her  daughter  wanted.  That  is  a  fairly 
constant  standard,  if  there  is  disagreement  and  the  patient  is  com- 
petent or  has  made  a  clear  indication  of  their  wishes  
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Mr.  Donnelly.  So,  it  is  the  physician's  right  to  determine  that 
our  parent  has  a  small  likelihood  of  full  recovery,  but  it  is  the  phy- 
sician who  makes  that  determination? 

Dr.  Emanuel.  Correct. 

Mr.  Donnelly.  Let  me  give  you  a  quick  scenario,  an  elderly 
woman  is  admitted  to  Boston  City  Hospital.  She  has  multiple  medi- 
cal problems.  She  could  have  had  a  heart  attack  or  a  stroke,  she  is 
comatose.  The  emergency  room  physician  has  to  make  a  decision, 
because  he  knows  that  unless  he  puts  her  on  a  ventilator  and  a 
feeding  tube,  she  is  malnourished.  I  am  talking  about  how  poor 
people  come  in  to  the  hospital. 

But  she  has  on  file,  say,  at  Boston  City  Hospital,  she  has  on  file  a 
living  will.  What  position  does  that  put  the  physician  in?  How  does 
he  make  that  judgment?  If  the  administrator  comes  in  and  says, 
before  you  put  the  ventilator  and  the  feeding  tube  in,  you  must 
know  she  has  a  living  will.  You  know  she  has  multiple  medical 
problems,  but  you  are  not  clear  whether  she  had  a  heart  attack  or 
a  stroke,  but  she  is  a  frail  old  woman  who,  in  all  probability, 
cannot  survive  without  the  feeding  tube  or  the  ventilator. 

What  happens  then? 

Dr.  Emanuel.  Having  been  in  that  position,  the  first  thing  to  do 
is  assess  what  her  chances  are.  If  we  are  not  her  regular  doctor,  we 
try  to  contact  her  doctor. 

Mr.  Donnelly.  She  doesn't  have  one  because  she  is  poor. 

Dr.  Emanuel.  Well,  the  family. 

Mr.  Dqnnelly.  But  I  think  the  physician  is  being  put  in  a  very 
difficult  situation. 

Dr.  Emanuel.  That  is  true.  The  first  thing  you  try  to  do  is  get  all 
the  information  that  you  can  before  you  make  a  decision.  It  is  the 
case  where  you  can  always  withdraw  the  care  legally.  If  we  put 
someone  on  a  ventilator  and  find  out  later  they  had  a  living  will 
and  we  did  not  know,  they  just  stop  the  ventilator. 

Dr.  Hildreth.  Timing  is  the  issue. 

Mr.  Donnelly.  I  am  talking  about  a  Medicare  beneficiary  with 
many  problems. 

Dr.  Hildreth.  We  had  a  husband  bring  the  wife  in,  very  ill,  and 
say,  "I  don't  want  anything  done."  Why  did  he  bring  her  to  the 
emergency  room?  The  physician  had  to  make  the  decision.  He  later 
found  out  the  husband's  motives  were  not  exactly  honorable.  In  the 
ideal,  I  would  like  to  go  back  to  your  issue  of  the  children. 

That  is  a  very  important  part  of  the  practice  of  medicine.  If  you 
have  the  time  to  deal  with  the  entire  family,  any  physician  in  this 
situation  will  know  that  the  patient  has  the  right  to  make  the  deci- 
sion, but  they  also  recognize  that  you  have  to  treat  the  family  as 
well  as  that  patient. 

So,  you  want  to  do  everything  that  you  can  to  make  that  pa- 
tient's family  comfortable  with  the  decision.  If  push  comes  to 
shove,  it  is  the  patient's  decision,  but  many  times,  we  will  spend 
days  if  there  is  time  to  try  to  build  the  consensus  and  have  every- 
body comfortable  with  it,  so  nobody  is  left  with  guilt  or  unease 
about  what  has  taken  place. 

Dr.  Hildreth.  The  whole  problem  is  based  on  time,  as  you  point 
out. 
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Mr.  Donnelly.  That  happens  in  the  settings  of  more  suburban  or 
up-scale  hospitals.  I  am  not  so  sure  that  physicians  in  emergency 
rooms  in  BCH  have  that  same  relationship  with  people. 

I  have  some  concern  about  classism  with  this.  That  is  my  prob- 
lem. 

Dr.  Hildreth.  It  depends  if  they  have  time  

Mr.  Donnelly.  It  is  a  tough  discussion. 

Dr.  Hildreth.  It  depends  if  the  family  comes  in. 

Mr.  Donnelly.  A  lot  of  poor  people  signing  documents  such  as 
this  without  the  advice  of  their  children  because  of  the  nature  of 
how  poor  people  live  and  then  having  the  children  show  up  at  the 
last  minute,  having  people  that  have  different  values  of  life  make  a 
decision  about  poor  people. 

I  am  not  saying  that  that  is  a  fact,  but  I  think  that  is  something 
we  should  consider.  You  know,  medical  care  in  this  country,  sad  to 
say — access  has  to  do  with  economic  status.  I  don't  think  anybody 
would  disagree  with  that. 

Dr.  Emanuel.  We  have  to  study  how  that  is  done  using  clinical 
status. 

Mr.  Levin.  In  regard  to  the  role  of  the  physician,  a  question  has 
been  raised  whether  there  is  a  real  danger  here  of  malpractice 
suits.  Do  you  know  of  any  situation  where  a  physician  has  abided 
by  a  living  will  or  directive,  and  there  has  been  a  successful  mal- 
practice suit  by  survivors? 

Dr.  Emanuel.  Actually,  just  the  reverse.  When  physicians  have 
not  respected  patient  wishes,  there  have  been  several  cases  where 
the  family  has  sued  the  physician  and  the  hospital  to  ensure  that 
they  honor  the  request. 

There  was  recently  a  nursing  home  in  New  York  as  well  as  a 
family  in  Ohio  who  sued  physicians  and  the  nursing  home  to 
ensure  that  they  would  respect  the  very  explicit  living-will  require- 
ments. To  the  best  of  my  knowledge,  the  reverse  hasn't  happened. 

Mr.  Sabatino.  I  agree. 

Dr.  Hildreth.  I  agree. 

Mr.  Levin.  Questions  have  been  raised  about  what  it  does,  what 
is  the  impact  on  the  physician-patient  relationship  where  the  phy- 
sician raises  this  question,  what  it  does  to  the  totality  of  the  rela- 
tionship. 

Within  your  experience,  is  the  impact  positive  or  negative? 

Dr.  Hildreth.  There  is  literature  on  this  as  well  as  my  experi- 
ence. It  is  positive.  It  develops  a  relationship  with  that  patient  and 
that  family.  It  shows  that  patient  that  you  care  about  them  in  a 
very  detailed  fashion,  and  you  are  interested  in  working  with  them 
on  issues  pertinent  to  their  health. 

Dr.  Emanuel.  Our  research  suggested  that  patients  were  very 
eager  to  discuss  living  wills  and  discuss  terminal  care  planning. 
Very  much  like  cancer  when  there  was  this  sort  of  silence  about  it, 
everyone  knew  but  no  one  discussed  it,  everyone  was  uneasy. 

When  we  finally  breached  the  subject,  people  become  much  more 
comfortable  and  they  have  in  some  sense  much  more  confidence 
that  the  physician  understands  how  they  feel  about  medical  care. 

Our  data  does  suggest  that  when  patients  have  discussed  this 
issue,  only  2  percent  are  more  resistant  to  having  a  formal  docu- 
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ment,  over  50  percent  are  much  more  eager  to  have  a  formal  docu- 
ment entered  in  their  medical  record. 
Mr.  Levin.  Thank  you. 

Mr.  Sabatino.  I  want  to  reiterate.  That  kind  of  dynamic  is  im- 
portant for  this  legislation  to  be  sensitive  to.  We  don't  want  legisla- 
tion that  would  have  the  paper  formalities  that  as  soon  as  you  are 
coming  into  the  facility,  you  have  to  read  this  document  and  make 
a  decision  and  do  something  in  that  very  awkward  pressurized  situ- 
ation. 

It  has  to  be  a  situation  that  allows  the  patient-physician  relation- 
ship to  effectively  deal  with  the  topic  in  an  effective  way. 
Mr.  Levin.  Thank  you. 

Mr.  Donnelly.  Let  me  just  ask  you  one  last  question.  I  don't 
mean  to  ruffle  anybody's  feathers. 

Have  you  ever  looked  at  or  been  concerned  about  a  potential  eco- 
nomic conflict  of  interest  by  having  the  hospitals  put  in  the  situa- 
tion of  being  the  advocates  or  the  advisers  on  or  the  communica- 
tion link  between  the  administrator  of  the  hospital  and  the  physi- 
cian with  the  living  will? 

Clearly  it  is  much  more  expensive  to  keep  an  individual  in  ICU 
on  life-sustaining  equipment  than  it  is  to  keep  an  individual  in  a 
multiroom.  These  are  tough  questions,  but  I  think  they  need  to  be 
asked. 

Dr.  Emanuel.  I  think  our  primary  motive  in  devising  and  work- 
ing on  living  wills  has  been  to  enhance  patient  autonomy. 

Mr.  Donnelly.  I  am  talking  maybe  the  real  world. 

Dr.  Emanuel.  Economics  is  an  important  issue.  Our  data  sug- 
gests that  patients  refuse  intervention  70  percent  of  the  time.  If 
you  talk  to  them  over  a  year,  that  number  increases  to  over  80  per- 
cent of  the  time.  There  is  an  issue  about  economics. 

Mr.  Donnelly.  Putting  the  hospital  administrators  whose  prime 
reflection  is  to  balance  the  books  of  the  institution.  Their  position 
is:  "you  take  care  of  the  delivery  of  medical  care.  We  are  profes- 
sional hospital  administrators." 

Dr.  Emanuel.  I  don't  think  we  have  data  yet  to  substantiate  the 
claim  despite  the  fact  that  most  people  don't  want  interventions, 
that  actually  using  living  wills  will  be  that  much  cheaper. 

As  you  well  know,  lots  of  predictions  about  things  that  are  going 
to  save  us  money  don't  turn  out  to  be  true  case.  I  think  in  this  situ- 
ation, it  probably  will  be  the  case,  but  there  isn't  firm,  hard  data 
on  that. 

That  is  another  reason — this  conflict  of  interest  is  another 
reason,  I  think,  that  for  our  suggestion  that  it  should  be  the  physi- 
cian and  the  patient  rather  than  the  hospital  where  the  primary 
interest  action  occurs.  The  physician  in  many  cases  doesn't  look  at 
the  bottom  line  of  the  hospital.  They  are  much  more  interested  in 
the  patient's  well-being  broadly  defined. 

Mr.  Levin.  Can  I  just  add  something?  This  legislation  takes  the 
initial  step  of  having  the  hospital  ask  whether  there  is  an  ad- 
vanced director  for  a  living  will  so  it  can  be  noted  on  the  record.  It 
isn't  that  the  hospital  is  placed  in  the  role  of  being  an  advocate  or 
necessarily  the  one  that  sits  down  and  works  out  any  of  the  details. 
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In  this  legislation,  it  is  the  place  to  record  the  existence  of  a  doc- 
ument and  make  sure  the  person  has  the  information,  not  one  that 
becomes  an  advocate,  one  way  or  the  other. 

Mr.  Donnelly.  I  feel  much  more  comfortable  having  the  physi- 
cian have  the  living  will  than  some  number  cruncher.  I  am  trying 
to  be  as  careful  with  what  I  say  as  possible.  I  don't  want  to  be- 
smirch anybody's  reputation.  This  is  something  where  economics 
shouldn't  be  a  factor  at  all.  I  don't  think  it  needs  to  be  a  factor 
with  the  physician  dealing  with  their  patient. 

Doctor,  go  ahead. 

Dr.  Hildreth.  I  agree  with  you.  I  think  it  is  interesting  to  use 
the  hospital  as  a  vehicle  to  initiate  this  process  and  keep  track  of 
it.  I  think  it  ultimately,  though,  should  be  a  process  between  the 
physician  and  the  patient  and  should  avoid  any  possible  conflict  of 
interest. 

Mr.  Donnelly.  They  are  the  holder  of  the  information.  After  the 
information  is  delivered  to  the  physician,  they  should  be  clearly  or- 
dered to  butt  out  of  any  decision  that  is  made,  in  my  opinion. 

Dr.  Hildreth.  I  misunderstood. 

Mr.  Donnelly.  The  hospital  obviously  would  hold  the  record, 
notify  the  physician.  After  that  point  in  time,  the  hospital  should 
be  prohibited  from  having  any  other  communication  

Dr.  Hildreth.  That  is  my  understanding.  I  agree. 

Mr.  Sabatino.  Your  concern  is  exactly  the  same  concern  

Mr.  Donnelly.  I  am  being  as  delicate  as  I  possibly  can. 

Mr.  Sabatino.  It  is  exactly  the  same  concern  that  has  led  a 
number  of  these  29  States  to  include  in  their  statutory  language  a 
very  clear  prohibition  that  facilities  cannot  require  one  to  either 
execute  or  not  execute  an  advanced  directive  as  a  condition  of  ad- 
mission or  continue  to  stay  in  the  facility. 

Mr.  Donnelly.  The  same  thing  goes  for  nursing  home  operators 
or  anybody  other  than  a  physician,  anybody  that  had  any  other 
economic  interest  should  be  prohibited  from  the  process  once  a  no- 
tification is  made,  is  my  suggestion. 

Mr.  Levin.  We  are  most  eager  for  all  good  suggestions. 

Mr.  Donnelly.  Thank  you  very  much. 

The  last  panel  includes  Roger  Herdman,  Assistant  Director  for 
Health  and  Life  Sciences  of  the  Office  of  Technology  Assessment, 
who  is  accompanied  by  Sandeep  Wadhwa;  and  Dr.  Peter  Greenwald 
director  of  the  Division  of  Cancer  Prevention  and  Control  by  the 
National  Cancer  Institute. 

STATEMENT  OF  ROGER  C.  HERDMAN,  M.D.,  ASSISTANT  DIRECTOR 
FOR  HEALTH  AND  LIFE  SCIENCES,  OFFICE  OF  TECHNOLOGY 
ASSESSMENT,  ACCOMPANIED  BY  SANDEEP  WADHWA,  RE- 
SEARCH ASSISTANT 

Dr.  Herdman.  Thank  you  for  asking  the  Congressional  Office  of 
Technology  Assessment  to  testify  this  afternoon.  With  me  is  San- 
deep Wadhwa,  who  participated  in  this  work  for  the  office. 

Our  testimony  this  afternoon  will  be  based  on  a  study  of  preven- 
tive services  for  the  Medicare  program  which  we  carried  out  at  the 
request  of  this  subcommittee.  I  am  going  to  submit  my  formal  re- 
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marks  for  the  record  and  restrict  myself  to  a  few  less  formal  com- 
ments this  afternoon. 

We  are  looking  at  two  technologies  here:  one  to  look  for  blood  in 
the  stool  which  might  be  there  because  abnormalities  of  the  large 
intestine  occur,  such  as  cancer  or  polyps.  Polyps  are  benign 
growths  which  may  become  cancer;  and  because  these  abnormali- 
ties might  bleed.  That  is  a  fecal  occult  blood  test. 

The  second  technology  is  one  called  flexible  fiber  optic  sigmoidos- 
copy, which  looks  at  the  wall  of  the  large  intestine  directly  to  see  if 
there  are  any  abnormalities  there,  such  as  cancer  or  polyps.  The 
objective  is  to  detect  those  cancers  and  polyps  that  otherwise  would 
not  be  detected  or  would  be  detected  in  a  more  advanced  stage. 

We  know  the  usual  stages  at  which  cancers  are  detected  and  the 
cure  rates  for  those  stages.  Studies  of  screening  show  shifts  in  the 
stages  detected  to  earlier  and  therefore  more  curable,  and  detection 
of  cancers  at  a  greater  rate  than  in  control  series. 

To  date,  no  actual  statistically  significant  drop  in  cancer  death 
rates  have  been  documented  in  such  screening  studies.  Because  of 
this,  epidemiologists  and  other  experts  feel  it  would  be  premature 
to  say  anything  definitive  about  the  benefits  of  screening. 

Studies  are  under  way,  however,  to  answer  the  questions  of 
actual  changes  in  mortality  as  a  result  of  screening.  I  am  sure  Dr. 
Greenwald  and  the  National  Cancer  Institute  can  describe  these. 

What  we  would  like  to  say  is  based  on  the  data  that  is  available 
in  a  model  that  OTA  designed  based  on  consultation  with  some  ex- 
perts and  which  is  our  best  judgment  at  this  time  even  though,  as  I 
said  earlier,  it  is  not  an  uncontroversial  area.  And  there  are  those 
who  disagree  with  the  feeling  that  screening  should  go  ahead. 

We  are  aware,  however,  that  public  policy  cannot  always  wait 
until  every  "i"  is  dotted  and  every  "t"  is  crossed.  A  caveat,  in  addi- 
tion, is  that  our  model  is  biased  against  the  efficacy  of  screening. 
That  means  it  is  a  very  conservative  model. 

Our  cost  figures  are  based  on  100  percent  compliance,  which  is 
never  the  case,  but  we  give  an  estimate  for  lesser  degrees  of  com- 
pliance. 

I  will  close  the  caveats  by  saying  that  our  study  is  preliminary  in 
the  sense  it  has  not  been  completely  reviewed. 

We  do  have  the  following  statements  to  make.  The  incidence  of 
colorectal  cancer  is  about  110,000  a  year  in  the  elderly.  The  mortal- 
ity is  about  50  percent.  The  morbidity  is  considerable.  This  is  a 
very  important  condition  for  the  elderly  where  it  has  its  greatest 
incidence. 

We  modeled  the  use  of  fecal  occult  blood  testing  annually  and 
every  5  years  flexible  sigmoidoscopy,  one  of  the  scenarios  which  the 
subcommittee  is  considering.  In  a  cohort  of  65-year-olds  followed  to 
age  85  or  death,  this  scenario  would  prevent  about  51,000  cancers 
and  save  about  80,000  life  years  at  a  cost  of  $32,000  per  life  year 
and  a  total  annual  Medicare  cost  of  $2.2  billion  if  there  were  100 
percent  compliance  with  the  recommendation.  As  I  said  earlier, 
that  is  not  a  likely  event. 

By  comparison,  fecal  occult  blood  testing  alone  without  sigmoi- 
doscopy would  prevent  37,000  cancers  and  save  50,000  years  at  a 
cost  of  $31,000  per  life  year  and  a  total  cost  of  about  $1.2  billion  in 
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annual  Medicare  costs,  again  assuming  100  percent  compliance. 
There  is  about  $1  billion  difference  between  those  two  scenarios. 

We  have  other  costs  in  our  written  testimony  and  in  detail  in  our 
report. 

We  conclude  colorectal  cancer  screening  with  fecal  occult  blood 
testing  is  an  expensive  but  potentially  effective  preventive  technol- 
ogy for  a  very  serious  condition  in  the  Medicare  population.  Data 
are  less  good  for  sigmoidoscopy,  which  appears  to  add  benefit  at 
less  certain  costs. 

We  have  studied  a  number  of  preventive  technologies  for  the 
Medicare  program  to  set  this  in  context.  Pneumococcal  vaccine,  we 
believe,  is  cost  saving.  Pap  smear  screening  for  cervical  cancer  is 
$6,000  per  life  year.  Screening  mammographys  was  about  $34,000 
per  life  year.  Colorectal  cancer  screening,  at  $32,000  per  life  year, 
fits  into  these  kinds  of  interventions,  I  have  mentioned,  all  of 
which  have  been  added  to  the  Medicare  program  by  the  Congress 
in  the  past. 

Mr.  Donnelly.  Colorectal  screening  would  be  less  expensive  than 
mammography? 

Dr.  Herdman.  Yes,  as  a  cost  per  discounted  life  year. 

So  I  would  close  by  saying  that  at  20  percent  compliance,  the  cost 
for  fecal  occult  blood  testing  and  a  5-year  sigmoidoscopy  would  be 
about  $440  million  a  year. 

And  finally,  to  say  our  full  report  will  be  available  to  the  com- 
mittee probably  in  6  weeks  or  2  months. 

[The  statement  of  Dr.  Herdman  follows:] 
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TESTIMONY  OF  ROGER  C.  HERDMAN,  M.D.,  ASSISTANT  DIRECTOR 
OFFICE  OF  TECHNOLOGY  ASSESSMENT 
U.S.  CONGRESS 
BEFORE  THE 
HOUSE  OF  REPRESENTATIVES 
COMMITTEE  ON  WAYS  AND  MEANS 
SUBCOMMITTEE  ON  HEALTH 
MAY  22,  1990 

PRELIMINARY  RESULTS  OF  A  STUDY  OF  THE  COST-EFFECTIVENESS  OF 
SCREENING  FOR  COLORECTAL  CANCER  IN  THE  ELDERLY 

Mr.  Chairman,  I  am  happy  to  provide  testimony  today  on  an  important 
question  for  health  care  policy:     whether  screening  for  colorectal  cancer 
should  be  a  covered  Medicare  benefit.     As  you  know,  OTA  is  currently  studying 
the  cost-effectiveness  of  colorectal  cancer  screening  in  elderly  people  at  the 
request  of  your  Committee,  and  this  morning  I  am  sharing  preliminary  results 
of  OTA's  analysis.     I  would  like  to  stress  that  these  findings  are 
preliminary;  OTA's  work  has  not  yet  been  subjected  to  the  customary  review  by 
our  Advisory  Panel  or  outside  experts. 

Cancer  of  the  colon  or  rectum  (colorectal  cancer)  is  primarily  a  disease 
of  older  people.     Every  year,  about  110,000  people  65  years  of  age  and  older 
are  diagnosed  with  colorectal  cancer.     Almost  3  out  of  every  4  new  cases  of 
colorectal  cancer  occur  in  the  elderly.     In  1989,  about  61,500  people  died  of 
colorectal  cancer.     This  huge  burden  of  death  and  disability  in  older  people 
has  "increased  over  the  past  20  years,  as  the  incidence  of  colorectal  cancer 
has  increased,  and  although  recent  advances  in  the  treatment  of  late  stage 
colorectal  cancer  suggest  that  outcomes  may  soon  improve,  only  modest  gains 
have  been  made  in  improving  survival  rates  over  the  past  two  decades. 

Although  environmental  factors,  particularly  diet,  appear  to  play  a  role 
in  the  development  of  CRC,  little  is  known  today  about  how  to  prevent 
colorectal  cancer  through  dietary  or  environmental  interventions.     Thus,  the 
best  potential  at  present  for  reducing  the  burden  of  illness  and  death 
associated  with  colorectal  cancer  is  to  detect  more  cancers  in  early  and  still 
curable  stages,  before  they  progress  to  more  advanced  stages.     Screening  may 
also  help  prevent  colorectal  cancer  by  detecting  the  presence  of  benign 
growths,  known  as  adenomas,  that  are  the  suspected  precursers  of  most 
colorectal  cancers. 

Today,  the  most  common  screening  technologies  for  colorectal  cancer  are 
the  fecal  occult  blood  test  (FOBT) ,  which  analyzes  samples  of  stool  for  the 
pre-s«nce  of  blood,  and  flexible  fiberoptic  sigmoidoscopy  (FSIG)  ,   a  flexible 
tube  with  a  light  and  mirror  at  the  end  inserted  into  the  colon  that  permits 
the  physician  to  inspect  the  interior  of  the  rectum  and  part  of  the  colon. 
The  FOBT  is  a  simple  laboratory  test  that  costs  about  $4.     Medicare  currently 
pays  about  $100  to  physicians  who  perform  flexible  sigmoidoscopy  examinations. 

OTA  studied  the  costs  and  effectiveness  of  these  two  colorectal  cancer 
screening  tests  for  elderly  people.     OTA  asked  three  questions:     (1)  what  is 
known  about  the  effectiveness  of  the  FOBT  and  FSIG  in  altering  patterns  of 
colorectal  cancer  incidence  and  mortality  in  the  elderly?     (2)  what  are  the 
total  health  care  costs  of  implementing  a  program  of  periodic  screening  with 
one  or  both  of  the  tests?    and  (3)  how  much  does  it  cost  for  each  year  of  life 
gained  from  screening?     I  will  summarize  below  OTA's  preliminary  findings  on 
each  of  these  questions. 

Evidence  on  Effectiveness  of  Colorectal  Cancer  Screening  in  the  Elderly 

To  be  judged  effective,  a  cancer  screening  protocol  must  either  increase 
life  span,  improve  the  quality  of  life,  or  both.     Changes  in  the  length  and 
quality  of  life  associated  with  a  screening  protocol  can  be  both  positive  and 
negative;   the  net  effectiveness  of  a  strategy  would  depend  on  how  such  changes 
balance  out.     For  example,   if  a  positive  screening  test  result  leads  to  risky 
or  uncomfortable  confirmatory  tests,  the  increased  life  expectancy  and 
decreased  pain  or  discomfort  resulting  from  early  detection  would  have  to  be 
weighed  against  the  increased  mortality,  morbidity,  or  discomfort  for  those 
who  undergo  the  followup  testing. 

Although  a  large  literature  exists  on  the  use  of  the  FOBT  as  a  strategy 
for  colorectal  cancer  screening,  only  6  controlled  studies  of  FOBT  screening 
in  asymptomatic  people  have  been  reported,  and  4  of  these  are  still  underway. 
Despite  imperfect  compliance  with  screening  by  the  people  enrolled  in  the 
trials,  rates  of  detection  of  CRC  are  consistently  higher  in  the  screened 
groups  than  in  the  control  groups ,  and  a  higher  proportion  of  those  found  are 
early  cancers.     This  observed  shift  in  the  stage  of  cancer  at  detection 
suggests  that  FOBT  screening  may  reduce  cancer  mortality,  but,  to  date,  no 
controlled  study  has  reported  finding  statistically  significant  changes  in 
mortality.     Screening  could  shift  the  stage  distribution  without  reducing 
mortality  if  the  screening  tests  detect  mainly  the  slowest  growing  cancers 
while  missing  the  fastest  growing  and  most  lethal  cancers. 
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Studies  of  the  impact  of  sigmoidoscopic  screening  on  cancer  incidence  or 
mortality  are  even  fewer  than  for  FOBT.     Only  three  studies  of  outcomes  of 
screening  programs  using  sigmoidoscopy  have  been  reported,  and  all  were  done 
using  the  old  technology  of  rigid  sigmoidoscopy.     Two  of  these  were  long-term 
observational  studies  of  screened  subjects  without  comparison  groups.  The 
third  was  a  randomized  clinical  trial  of  rigid  sigmoidoscopy  as  part  of  a 
program  of  periodic  preventive  health  services  offered  to  non-elderly 
enrollees  in  an  HMO.     These  studies  have  universally  shown  dramatic  shifts  of 
detected  cancers  to  early  stages.     Although  two  of  the  three  studies  reported 
declines  in  the  incidence  or  mortality  of  cancers,  experts  have  concluded  that 
attribution  of  such  changes  to  screening  is  not  possible  given  the  studies' 
methods . 

Evidence  on  Costs  of  Colorectal  Cancer  Screening 

The  costs  of  screening,  diagnostic  followup  of  positive  screening  tests, 
and  lifetime  surveillance  of  people  found  to  have  polyps  are  potentially  high. 
OTA  estimated  that  the  lifetime  cost  (expressed  in  present  value  terms)  of 
screening,  followup  and  surveillance  for  a  person  who  starts  a  program  of  CRC 
screening  with  both  FOBT  and  sigmoidoscopy  at  age  65  ranges  from  $636  to  $940, 
depending  on  the  frequency  of  sigmoidoscopic  screening  and  the  length  of  the 
sigmoidoscope  used  (Tables  1  and  2).     For  the  1989  U.S.  population  of  65-year- 
olds,   this  is  equivalent  to  a  net  discounted  cost  of  between  $1.33  billion  and 
$1.96  billion  incurred  over  their  remaining  lives  if  all  elderly  people  were 
to  fully  comply  with  the  screening  protocol  for  the  rest  of  their  lives. 
Annual  screening  with  FOBT  alone  would  cost  about  $372  per  person,  or  $775 
million  for  the  entire  population  of  65 -year-olds  with  full  compliance  for  the 
rest  of  their  lives. 

At  any  one  time ,  elderly  people  of  various  ages  would  be  undergoing  CRC 
screening,  so  OTA  also  calculated  the  annual  net  cost  to  the  U.S.  health  care - 
system  associated  with  screening,  followup  and  surveillance  of  all  people  in 
any  year  (measured  in  1988  dollars)  .     Costs  would  vary  from  year  to  year  as 
the  effects  of  starting  up  a  program  wear  off  and  as  the  age - distribution  of 
the  elderly  population  changes,  but  OTA  estimated  that  after  9  years  of 
operation,  the  national  health  care  cost  associated  with  the  NCI -recommended 
CRC  screening  program  would  be  between  $2.2  billion  and  $2.5  billion  if  all 
the  elderly  fully  complied  with  the  recommendations .     Screening  with  FOBT 
alone  would  cost  less:  about  $1.2  billion  after  9  years  of  operation. 

We  want  to  emphasize  that  these  costs  are  based  on  full  compliance  by 
the  elderly  with  all  facets  of  screening,  diagnostic  followup  and 
surveillance.     In  fact,  only  a  minority  of  elderly  people  are  screened  by 
either  test.     In  1987,  about  13  percent  of  people  over  60  years  of  age 
reported  having  been  screened  with  FOBT  within  the  past  year,  and  only  5 
percent  reported  having  a  screening  rigid  sigmoidoscopy  in  the  past  3  years. 
(DHHS,  NCI,  Cancer  Statistics  Review,  May,  1989).     Thus,  for  a  realistic 
estimate  of  the  actual  cost  burden  of  colorectal  cancer  screening,  the  cost 
estimates  given  above  should  be  adjusted  downward  in  proportion  to  the 
compliance  that  can  be  expected  by  the  elderly.  For  example,  if  a  Medicare 
benefit  for  FOBT  or  sigmoidoscopy  were  to  increase  the  use  of  screening  to  20 
percent  of  the  population,  the  estimated  annual  cost  of  screening  programs 
would  be  between  $440  million  and  $500  million  for  the  NCI  schedule  and  about 
$240  million  for  FOBT  only. 

The  costs  of  screening,  followup  and  surveillance  are  high  because  many 
elderly  people  have  colorectal  polyps,  which  would  be  removed  and  biopsied  if 
detected  on  a  screening  test.     Once  detected  with  an  adenoma,  standard  medical 
practice  calls  for  periodic  surveillance  with  colonoscopy  (a  procedure  similar 
to  sigmoidoscopy  but  with  the  capacity  to  inspect  the  entire  length  of  the 
large  bowel).     Polyps  that  are  suspected  precursers  of  cancer  (i.e.,  adenomas) 
may  be  present  in  as  many  as  one-half  of  all  65-year-old  people.  Although 
most  of  these  polyps  do  not  bleed  and  would  therefore  not  be  picked  up  by  the 
FOBT,  most  polyps  in  the  lower  part  of  the  large  intestine  would  be  detected 
by  sigmoidoscopy. 

Potential  Cost-Effectiveness  of  CRC  Screening  in  the  Elderly 

The  costs  of  a  colorectal  cancer  screening  program  presumably  buy  some 
improvement  in  outcomes  for  the  elderly,  although  at  present  there  is  no 
definitive  evidence  that  these  screening  tests  do  alter  mortality.  Early 
detection  of  cancers  should  prevent  some  from  progressing  to  incurable  stages, 
and  removal  of  polyps  should  reduce  the  incidence  of  CRC.     In  addition,  when 
cancers  are  detected  in  earlier  stages  or  prevented  altogether,  the  medical 
costs  of  colorectal  cancer  treatment  should  be  reduced.     Thus,  CRC  screening 
should  produce  dividends  both  in  terms  of  additional  years  of  life  and  savings 
in  health  care  costs. 

In  the  absence  of  clear  evidence  on  the  effectiveness  of  screening,  OTA 
estimated  the  size  of  these  potential  dividends  using  pessimistic  assumptions 
about  the  potential  effectiveness  of  screening.     OTA  constructed  a  model  of 
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the  cost-effectiveness  of  periodic  CRC  screening  in  a  cohort  of  65-year-olds 
beginning  at  age  65  and  continuing  until  they  die  or  reach  the  age  of  85. 
OTA  made  very  pessimistic  assumptions  (i.e.,  biased  against  finding  in  favor 
of  screening)  about  the  accuracy  of  the  screening  tests,  the  speed  of 
progression  of  polyps  to  cancer  and  cancers  from  early  to  late  stages,  the 
proportion  of  cancers  that  arise  out  of  polyps,  the  stages  at  which  cancers 
would  be  found  in  an  unscreened  elderly  population,  and  the  impact  of  early 
detection  of  CRC  on  life  expectancy. 

A  CRC  screening  regimen  consisting  of  an  annual  FOBT  beginning  at  age  65 
would  prevent  approximately  37,000  cases  of  CRC  in  the  2.1  million  people  who 
are  65  years  of  age  in  1989  and  would  provide  almost  50,000  added  years  of 
life.     These  benefits  would  come  at  a  net  discounted  cost  of  roughly  $1.63 
billion  over  the  remaining  lives  of  the  people  in  the  cohort.     The  net  cost 
per  added  year  of  life  is  about  $31, 000. 1  Screening  strategies  that  combine 
annual  FOBT  with  sigmoidoscopy  prevent  more  cancers  and  add  more  years  of  life 
but  are  also  more  expensive;  consequently,  the  net  discounted  health  care  cost 
per  added  year  of  life  ranges  from  approximately  $32,000  to  $39,000  depending 
on  the  frequency  with  which  sigmoidoscopy  is  included  in  the  screening 
program. 

Thus,   even  under  very  pessimistic  assumptions  about  the  potential 
effectiveness  and  costs  of  screening,  the  discounted  costs  per  year  of  life 
gained  are  reasonably  low,  within  the  range  of  ratios  of  cost-effectiveness 
calculated  for  mammography  screening  in  elderly  women  (Eddy,  1987b).     If  the 
assumptions  of  the  model  are  not  too  optimistic  (as  we  have  attempted  to 
assure)  colorectal  cancer  screening  is  probably  as  cost-effective  as  other 
preventive  interventions  that  have  been  covered  under  Medicare.2    Indeed,  we 
believe  that  the  figures  laid  out  above  represent  an  outside  estimate  of  the 
cost-effectiveness  of  CRC  screening  --  the  real  costs  are  likely  to  be 
somewhat  lower  than  those  projected  under  the  pessimistic  assumptions  of  the 
model . 

An  analysis  of  the  sensitivity  of  the  results  to  changes  in  assumptions 
regarding  the  costs  of  cancer  care  determined  that  even  if  such  costs  are 
assumed  to  be  as  low  as  $5000  per  case,  the  discounted  net  cost  per  year  of 
life  gained  from  screening  is  still  under  $40,000. 

The  results  presented  above  suggest  that  screening  for  colorectal  cancer 
is  likely  to  be  reasonably  cost-effective  relative  to  other  preventive 
interventions.     However,  the  analysis  cannot  provide  guidance  for  selecting 
among  alternative  colorectal  CRC  screening  regimens.     The  additional  benefits 
obtainable  from  more  frequent  screening  by  sigmoidoscopy  depend  on  assumptions 
about  the  speed  with  which  polyps  grow  into  cancers  and  early  cancers  become 
late  cancers.     Good  data  on  these  rates  of  progression  simply  do  not  exist; 
yet,  compared  to  no  screening,  all  of  the  tested  screening  regimens  provide  an 
additional  year  of  life  at  a  cost  that  is  roughly  in  line  with  other 
preventive  interventions  previously  approved  by  the  Congress. 

Uncertainty  about  the  relative  merits  of  alternative  CRC  screening 
strategies  Is  great  and  the  potential  costs  of  screening,  followup  and 
surveillance  are  high.  In  particular,  the  incremental  cost  for  each  year  of 
life  added  by  sigmoidoscopic  screening  (on  top  of  an  annual  FOBT)  are  unclear 
and  could  well  be  very  high.     The  National  Cancer  Institute  is  currently 
sponsoring  a  sigmoidoscopy  screening  clinical  trial  which  promises  to  have 
information  on  the  medical  effects  and  net  health  care  costs  of  sigmoidoscopic 
screening  in  older  Americans  within  the  next  10  years.   (U.S.,  DHHS ,  NCI, 
1989).     Proceeding  with  a  program  that  encourages  annual  FOBT  screening  in  the 
elderly  while  waiting  for  more  definitive  information  to  emerge  about  the 
merits  of  screening  with  sigmoidoscopy  would,   in  our  judgement,  markedly 
improve  the  health  of  the  elderly  without  risking  substantial  health  care 
outlays  that  may  provide  little  additional  benefit. 
Implications  for  Medicare 

The  results  of  the  cost-effectiveness  analysis  suggest  that  colorectal 
cancer  screening,  either  with  an  annual  FOBT  examination  or  with  a  combination 
of  annual  FOBT  and  sigmoidoscopy  at  some  periodicity,  while  a  costly 
intervention,  nevertheless  yields  benefits  in  extended  life  that  appear  to  be 
substantial  relative  to  the  costs  of  the  (preventive)  intervention.     If  CRC 
screening  were  a  covered  Medicare  benefit,  Medicare's  share  of  the  net  cost 
would  be  high.     Even  today,  Medicare  covers  a  large  but  unknown  proportion  of 
the  program  costs  because  all  diagnostic,  followup,  and  surveillance 


1  Both  costs  and  added  years  of  life  are  discounted  at  5  percent  per  year. 

2  Mammography  was  briefly  legislated  as  a  covered  benefit  under  Medicare,  but 
because  it  was  legislated  as  part  of  the  Medicare  Catastrophic  Health  Act  of 
1988,  the  provision  was  repealed  when  the  Catastrophic  law  was  repealed  late 
in  1989. 
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procedures  are  covered  Medicare  services.     The  costs  of  the  screening  tests, 
particularly  the  FOBT,  are  very  low  compared  to  the  costs  of  followup, 
treatment,  and  surveillance. 

The  national  cost  estimates  above  are  based  on  the  assumption  that  all 
elderly  Medicare  beneficiaries  will  follow  the  screening  regimen  outlined  in 
the  model.     In  reality,  the  use  of  colorectal  cancer  screening  examinations  in 
the  elderly  is  quite  low,  and  it  is  unknown  how  much  it  will  be  increased  by 
making  a  combination  of  FOBT  and  FSIG  a  covered  Medicare  benefit.     In  1987, 
for  example,  only  34  percent  of  people  60  years  of  age  or  over  reported  ever 
having  undergone  a  screening  FOBT  test  and  7.4  percent  reported  ever  being 
screened  with  proctoscopy  (rigid  sigmoidoscopy)   (U.S.  DHHS ,  Cancer  Statistics 
Review,  1989). 

If  screening  were  offered  as  a  Medicare  benefit,  it  is  likely  that  some 
groups  of  elderly  people  would  be  more  likely  to  use  the  services  than  others . 
Research  has  shown  that  people  with  higher  incomes  and  better  educations  tend 
to  be  higher  users  of  screening  procedures  than  others  (Gluck  et  al.,  1988). 
If  CRC  screening  is  disproportionately  used  by  those  at  low  risk  for  CRC, 
which  might,  for  example,  be  the  case  with  higher  income,  better  educated 
beneficiaries,  then  the  medical  benefits  projected  in  the  cost-effectiveness 
analysis  would  be  reduced,  and  the  cost  per  year  of  life  added  would  be 
higher. 


Gluck,  M.E.,  Wagner,  J.L.,  and  Duffy,  B.M. ,  "The  Use  of  Preventive  Services  by 
the  Elderly,"  Staff  Paper  on  Preventive  Health  Services  Under  Medicare, 
Health  Program,  Office,  of  Technology  Assessment  (Washington,  D.C.:  U.S. 
Government  Printing  Office,  January,  1989). 

Eddy,  D.M.,   "Breast  Cancer  Screening  for  Medicare  Beneficiaries: 

Effectiveness,  Costs  to  Medicare  and  Medical  Resources  Required,"  U.S. 
Congress,  Office  of  Technology  Assessment,  Washington,  D.C. ,  1987. 
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Table  1- -Discounted  Lifetime  Costs  of  Screening,  Followup,  and  Surveillance 
of  Elderly  People  for  CRC  and  Polyps  Beginning  at  65  Years  of  Age  With  60  cm  FSIG 
(discount  rate  -  5X ,  1988  dollars) 


Screening 


Percent  of  population 
in  surveillance 
base  case 


(14X  -  45X) 


Total  cost  for  1989 
population  of  65-year-olds 
base  case 


($514  million  -  $1.60  billion) 


Cost  per  person 
base  case 


regimen8 

(range) 

(range) 

(range) 

1 

38X 
(23X  -  55X) 

$1.96  billion 
($1.56  billion  -  $2.85  billion) 

$940 
($751  -  $1,369) 

2 

38X 
(23X  -  55X) 

$1.78  billion 
($1,365  billion  -  $2.71  billion) 

$856 
($651  -  $1,299) 

3 

37X 
(25X  -  55X) 

$1.56  billion 
($1.08  billion  -  $2.53  billion) 

$750 
($520  -  $1,213) 

4  . 

26X 

$775  million 

$372 

($247  -  $767) 


ABBREVIATIONS:  FSIG  -  flexible  fiberoptic  sigmoidoscopy;  FOBT  -  fecal  occult  blood  test. 
aRegimen  1:     consists  of  screening  with  FOBT  annually  and  with  FSIG  every  3  years  until  a 

person  reaches  the  age  of  85.     Patients  with  polyps  found  and  removed  undergo  periodic 

surveillance  with  colonoscopy  every  4  years. 

Regimen  2:     consists  of  screening  with  FOBT  annually  and  with  FSIG  every  5  years  until  a 
person  reaches  age  85.     Patients  with  polyps  found  and  removed  undergo  periodic  surveillance 
with  colonoscopy  every  4  years. 

Regimen  3:     Annual  FOBT;  sigmoidoscopy  once  upon  entry  to  Medicare. 
Regimen  4:     Annual  FOBT;  no  sigmoidoscopy. 
SOURCE:     Office  of  Technology  Assessment,  1990. 


Table  2- -Discounted  Lifetime  Costs  of  Screening,  Followup,  and  Surveillance 
of  Elderly  People  for  CRC  and  Polyps  Beginning  at  65  Years  of  Age  With  35  cm  FSIG 
(discount  rate  -  5X,   1988  dollars) 


Percent  of  population 
in  surveillance 
Screening  base  case 

regimen"  (range) 


Total  cost  for  1989 
population  of  65-year-olds 
base  case 
(range) 


Cost  per  person 
base  case 
(range) 


1 

33X 
(19X  -  52X) 

$1.76 
($1.42  billion 

billion 

-  $2.37  billion) 

$844 
($684  -  $1,135) 

2 

33X 
(19X  -  52X) 

$1.57 
($1.20  billion 

billion 

-  $2.21  billion) 

$752 
($579  -  $1,059) 

3 

33X 
(19X  -  52X) 

$1.33 
($926  million 

billion 

-  $2.02  billion) 

$636 
($445  -  $1,059) 

4 

26X 
(14X  -  45X) 

$775 

($514  million 

million 

-  $1.60  billion) 

$372 
($247  -  $767) 

ABBREVIATIONS:     FSIG  -  flexible  fiberoptic  sigmoidoscopy;  FOBT  -  fecal  occult  blood  test. 
"Regimen  1:     consists  of  screening  with  FOBT  annually  and  with  FSIG  every  3  years  until  a 
person  reaches  the  age  of  85.     Patients  with  polyps  found  and  removed  undergo  periodic 
surveillance  with  colonoscopy  every  4  years. 

Regimen  2:     consists  of  screening  with  FOBT  annually  and  with  FSIG  every  5  years  until  a 
person  reaches  age  85.     Patients  with  polyps  found  and  removed  undergo  periodic  surveillance 
with  colonoscopy  every  4  years. 

Regimen  3:     Annual  FOBT;  sigmoidoscopy  once  upon  entry  to  Medicare. 
Regimen  4:     Annual  FOBT;  no  sigmoidoscopy. 
SOURCE:     Office  of  Technology  Assessment,  1990. 
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STATEMENT  OF  PETER  GREENWALD,  M.D.,  DIRECTOR,  DIVISION 
OF  CANCER  PREVENTION  AND  CONTROL,  NATIONAL  CANCER 
INSTITUTE,  THE  NATIONAL  INSTITUTES  OF  HEALTH,  PUBLIC 
HEALTH  SERVICE,  U.S.  DEPARTMENT  OF  HEALTH  AND  HUMAN 
RESOURCES 

Dr.  Greenwald.  Thank  you.  I  am  Dr.  Peter  Greenwald,  director 
of  the  Division  of  Cancer  Prevention  and  Control  at  the  National 
Cancer  Institute. 

Colorectal  cancer  is  the  second  leading  cause  of  cancer  deaths. 
The  majority  of  patients  are  diagnosed  already  having  regional  or 
distant  spread.  That  is  disease  that  is  more  advanced  that  is  often 
possible  to  find  through  early  detection  techniques. 

Presumptive  evidence  of  the  benefits  of  early  detection,  with  fol- 
lowup  diagnosis  and  treatment,  is  provided  by  clinical  data  show- 
ing that  diagnosis  at  an  earlier  stage  of  disease  and  treatment 
leads  to  better  survival.  The  National  Cancer  Institute's  surveil- 
lance data  show  a  5-year  survival  of  85  percent  for  all  patients 
whose  disease  is  localized  at  the  time  of  diagnosis,  compared  to 
only  a  6  percent  survival  for  those  who  have  cancers  that  have 
spread  to  different  parts  of  the  body  at  the  time  of  diagnosis.  These 
statistics  are  adjusted  for  other  causes  of  death. 

Removal  of  premalignant  lesions  whose  natural  history  leads  to 
cancer  will  decrease  the  incidence  and  eventual  mortality.  Further- 
more, the  best  outcome  is  seen  in  cancer  patients  diagnosed  when 
asymptomatic.  National  trends  indicate  a  modestly  decreasing  mor- 
tality rate  in  the  face  of  a  gradually  rising  incidence.  But  even  this 
decrease  is  not  seen  in  underserved  populations.  For  example,  it  is 
not  seen  in  the  black  population.  These  trends,  coupled  with  gradu- 
al improvement  in  survival  with  time,  suggest  somewhat  improved 
diagnosis  and  therapy,  although  the  reasons  for  the  rising  inci- 
dence are  unknown  and  there  are  potential  diagnostic  biases  that 
could  impact  these  data.  Diagnostic  and  therapeutic  advances  in- 
clude the  development  of  flexible  fiber  optic  sigmoidoscopes,  im- 
proved surgical  and  radiation  therapy  techniques,  and  recent  docu- 
mentation that  adjuvant  chemotherapy  for  colorectal  cancer  pa- 
tients at  high  risk  of  recurrence  can  save  lives.  Adjuvant  therapy  is 
administered  in  addition  to  surgical  treatment. 

The  above  considerations  have  led  12  professional  medical  orga- 
nizations, including  the  National  Cancer  Institute,  to  concur  that  it 
is  prudent  to  propose  working  guidelines  to  help  individual  physi- 
cians and  patients  select  the  best  available  early  detection  proce- 
dures. While  we  do  not  know  enough  to  make  hard  and  fast  rules, 
NCI  suggests  that  at  the  age  of  50  and  thereafter,  annual  fecal 
occult  blood  testing  and  a  sigmoidoscopy  every  3  to  5  years  be  done. 
However,  I  want  to  emphasize  that  this  is  only  interim  advice  that 
we  think  will  benefit  patients  at  this  point  in  time  while  more  de- 
finitive research  continues. 

The  "gold  standard"  of  evidence  that  an  early  detection  tech- 
nique saves  lives  comes  from  a  controlled  clinical  trial.  NCI  is  spon- 
soring several  clinical  trials  of  colorectal  cancer  screening.  In  these 
trials,  asymptomatic  people  are  randomly  chosen  either  to  be  of- 
fered a  screening  examination  or  to  serve  in  a  comparison  group 
which  is  not  screened.  These  trials  require  large  numbers  of  people 
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to  study — because  of  the  frequency  of  colorectal  cancer,  and  the 
trials  may  take  many  years  because  of  the  long  survival  time  in 
many  patients,  and  the  need  to  make  mortality  comparisons. 

NCI  is  sponsoring  two  large  ongoing  trials  of  colorectal  cancer 
screening,  and  a  new  one  is  being  planned.  At  the  Memorial  Sloan- 
Kettering  Cancer  Center  in  New  York,  about  13,000  men  and 
women  over  age  40  were  screened  yearly  with  sigmoidoscopy  and 
fecal  occult  blood  tests.  They  are  being  compared  to  a  group  of 
nearly  9,000  individuals  who  receive  only  the  sigmoidoscope  exam. 
Thus,  the  study  examines  the  value  of  occult  blood  testing. 

In  Minnesota,  a  trial  is  comparing  three  groups  of  men  and 
women  aged  50  to  80  with  15,000  people  in  each  group.  One  group 
was  tested  yearly  with  a  fecal  occult  blood  test,  the  second  group 
every  other  year,  and  the  third  group  serves  as  a  control.  Finally, 
NCI  has  planned  a  trial  of  prostate,  lung  and  colorectal  screening 
which  tests  the  value  of  flexible  sigmoidoscopy  in  colorectal  cancer. 

We  have  a  number  of  other  studies  under  way  that  will  tell  us 
about  the  natural  history  of  the  disease  and  also  a  lot  of  research 
on  basic  science  that  helps  us  with  understanding,  for  example, 
how  the  colonic  mucosa  predispose  to  the  development  of  tumors. 

The  basic  research  approaches  include  characterizing  genetic  al- 
terations that  occur  as  tumors  progress  from  adenomatous  polyps 
to  invasive  cancer;  measuring  expression  of  genes  associated  with 
altered  cell  proliferation;  and  characterizing  proteins  and  secre- 
tions of  the  colon  to  find  markers  of  altered  cells.  In  all  these  cases, 
it  is  hoped  that  a  simple  test  can  be  developed  that  will  indicate 
the  changes  that  have  occurred  in  the  colon  mucosa. 

In  conclusion,  NCI's  working  guidelines  for  early  cancer  detec- 
tion provide  interim  advice  for  physicians  to  address  the  needs  of 
patients  in  clinical  practice.  Clinical  trials  will  provide  more  defini- 
tive information  within  the  next  few  years,  and  there  are  a 
number  of  exciting  basic  research  leads  which  offer  promise  for  the 
more  distant  future. 

[The  statement  of  Dr.  Greenwald  follows:] 
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STATEMENT  OF  PETER  GREENWALD,  M.D.,  DIRECTOR 
DIVISION  OF  CANCER  PREVENTION  AND  CONTROL 
NATIONAL  CANCER  INSTITUTE,  NATIONAL  INSTITUTES  OF  HEALTH 

Mr.  Chairman  and  Members  of  the  Ocmnlttee: 

It  is  my  pleasure  to  be  here  today.    I  am  Dr.  Peter  Greenwald, 
Director  of  the  Division  of  Cancer  Prevention  and  Control,  National  Cancer 
Institute,  and  have  been  asked  to  discuss  screening  and  early  detection  of 
colorectal  cancer.    Colorectal  cancer  is  the  second  leading  cause  of  death 
from  cancer.    The  majority  of  patients  have  advanced  disease  at  diagnosis. 

Presumptive  evidence  of  the  benefits  of  early  detection,  with  follow- 
up  diagnosis  and  treatment,  is  provided  by  clinical  data  showing  that 
diagnosis  at  an  earlier  stage  of  disease  and  treatment  leads  to  better 
survival.    The  National  Cancer  Institute's  surveillance  data  show  a  5-year 
survival  of  85%  for  all  patients  whose  disease  is  localized  at  the  time  of 
diagnosis,  compared  to  only  a  6%  survival  for  those  who  have  cancers  that 
have  spread  to  different  parts  of  the  body  at  the  time  of  diagnosis. 
These  statistics  are  adjusted  for  other  causes  of  death. 

Removal  of  premalignant  lesions  whose  natural  history  leads  to  cancer 
will  decrease  the  incidence  and  eventual  mortality.    Furthermore,  the  best 
outcome  is  seen  in  cancer  patients  diagnosed  when  asymptomatic.  National 
trends  indicate  a  modestly  decreasing  mortality  rate  in  the  face  of  a 
gradually  rising  incidence.    But  even  this  decrease  is  not  new  in  under- 
served  populations.    These  trends,  coupled  with  gradual  improvement  in 
survival  with  time  suggests  somewhat  improved  diagnosis  and  therapy, 
although  the  reasons  for  the  rising  incidence  are  unknown  and  there  are 
potential  diagnostic  biases  that  could  impact  these  data.    Diagnostic  and 
therapy  advances  include  the  development  of  flexible  fiberoptic 
sigmoidscopes,  improved  surgical  and  radiation  therapy  techniques,  and 
recent  documentation  that  adjuvant  chemotherapy  for  colorectal  cancer 
patients  at  high  risk  of  recurrence  can  save  lives.    Adjuvant  chemotherapy 
is  administered  in  addition  to  surgical  treatment  of  the  primary 
colorectal  cancer  and  has  been  shown  to  improve  outcome. 

The  above  considerations  have  led  twelve  professional  medical 
organizations,  including  the  National  Cancer  Institute,  to  concur  that  it 
is  prudent  to  propose  working  guidelines  to  help  individual  physicians  and 
patients  select  the  best  available  early  detection  procedures.    While  we 
do  not  know  enough  to  make  hard  and  fast  rules,  NCI  suggests  that  at  the 
age  of  50,  annual  fecal  occult  blood  testing  and  a  sigmoidoscopy  every 
three  to  five  years  be  done.    However,  I  want  to  emphasize  that  this  is 
only  interim  advice  that  we  think  will  benefit  patients  at  this  point  in 
time  while  more  definitive  research  continues. 

The  "gold  standard"  of  evidence  that  an  early  detection  technique 
saves  lives  comes  from  a  controlled  clinical  trial.    NCI  is  sponsoring 
several  clinical  trials  of  colorectal  cancer  screening.    In  these  trials, 
asymptomatic  people  are  randomly  chosen  to  either  be  offered  a  screening 
examination  or  to  serve  in  a  comparison  group  which  is  not  screened. 
These  trials  require  large  numbers  of  people  to  study  —  because  of  the 
frequency  of  colorectal  cancer;  and  the  trials  may  take  many  years, 
because  of  the  long  survival  time  in  many  patients,  and  the  need  to  make 
mortality  comparisons.    The  product  of  this  effort,  however,  will  be  the 
best  information  we  can  get  about  the  potential  benefits  of  early 
detection. 

NCI  is  sponsoring  two  large  ongoing  trials  of  colorectal  cancer 
screening,  and  a  new  one  is  being  planned.    At  the  Memorial  Sloan- 
Kettering  Cancer  Center  in  New  York,  about  13,000  men  and  women  over  40 
were  screened  yearly  with  signoidoscopy  and  fecal  occult  blood  tests. 
They  are  being  compared  to  a  group  of  nearly  9,000  individuals  who  receive 
only  the  sigmoidoscopic  exam.    Thus,  the  study  examines  the  value  of 
occult  blood  testing.    This  study  will  be  reported  within  a  year. 
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In  Minnesota,  a  trial  compares  three  groups  of  men  and  women  aged  50- 
80  with  15,000  people  in  each  group.    One  group  is  tested  yearly  with  a 
fecal  occult  blood  test,  the  second  group  every  other  year,  and  the  third 
group  serves  as  a  control.    Results  are  expected  in  about  five  years. 
Finally,  NCI  has  planned  a  trial  of  prostate,  lung  and  colorectal 
screening  which  tests  the  value  of  the  flexible  sigmoidoscope  in  colo- 
rectal cancer. 


In  addition  to  establishing  definitively  whether  general  population 
screening  will  decrease  mortality  from  colorectal  cancer,  the  National 
Cancer  Institute  is  supporting  research  to  identify  individuals  who  may  be 
at  increased  risk  for  developing  colorectal  cancer.    The  National  Polyp 
Study,  currently  in  its  tenth  year,  is  a  multicenter  trial  studying  the 
natural  history  of  adenomatous  polyps,  the  precursor  of  colorectal 
cancers.    This  trial  is  providing  the  necessary  data  to  recommend  guide- 
lines for  the  most  effective  surveillance  of  patients  who  have  had  polyps 
removed.    The  Study  will  answer  questions  regarding  the  contribution  of 
family  history  to  an  individual's  risk,  the  characteristics  of  polyps  that 
predict  recurrence  and  whether  removal  of  polyps  will  decrease  incidence 
and  mortality  from  colorectal  cancer.    This  study  is  expected  to  be 
completed  in  the  next  five  years. 

Basic  research  is  contributing  to  a  better  understanding  of  changes 
in  the  colonic  mucosa  that  predispose  to  the  development  of  tumors. 
Approaches  include  characterizing  genetic  alterations  that  occur  as  tumors 
progress  from  adenomatous  polyps  to  invasive  cancer;  measuring  expression 
of  genes  associated  with  altered  cell  proliferation;  and  characterizing 
the  glycoproteins  and  mucinous  secretions  of  the  colon  to  find  markers  of 
altered  cells.    In  all  these  cases,  it  is  hoped  that  a  simple  test  can  be 
developed  that  will  indicate  the  changes  that  have  occurred  in  the  colonic 
mucosa.    Studies  will  have  to  be  performed  to  show  that  individuals  with 
these  changes  are  at  increased  risk.    High  risk  individuals  are  more 
likely  to  benefit  from  regular  monitoring. 

In  conclusion,  NCI's  working  guidelines  for  early  cancer  detection 
provide  interim  advice  for  physicians  to  address  the  needs  of  patients  in 
clinical  practice.    Clinical  trials  will  provide  more  definitive 
information  within  the  next  few  years,  and  there  are  a  number  of  exciting 
basic  research  leads  which  offer  promise  for  the  more  distant  future. 


Thank  you  for  inviting  me.    I  will  be  happy  to  answer  questions. 
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Thank  you  for  inviting  me.  I  will  be  happy  to  answer  questions. 
Mr.  Donnelly.  Thank  you. 
Mr.  Chandler. 

Mr.  Chandler.  Thank  you,  Mr.  Chairman. 

Dr.  Herdman,  in  your  testimony  you  indicated  that  colorectal 
screening,  as  I  understand  it,  would  be  as  useful  a  benefit  as  mam- 
mography screening.  I  would  appreciate  it  if  you  could  compare 
mammography  and  colorectal  screening  to  the  existing  Pap  smear 
benefit  in  OBRA  1989  and  cholesterol  screening  so  that  we  could 
have  some  basis  of  comparison  on  a  relative  basis,  for  those  bene- 
fits? 

Dr.  Herdman.  Well,  you  know,  from  my  testimony,  the  colorectal 
cancer  screening  in  the  scenario  which  is  proposed,  that  is  annual 
fecal  occult  blood  testing  and  sigmoidoscopy  every  5  years  at  a  cost 
of  about  $32,000  per  life  year  saved,  and  it  detects  a  lot  of  cancer, 
of  course,  or  prevents  a  lot  of  cancers  by  detecting  polyps  before 
they  become  cancerous,  thus  having  them  removed. 

OTA  studied  screening  mammography  and  determined  that  that 
would  cost  about  $34,000  per  life  year,  discounted  life  years.  Dis- 
counted is  a  nicety  in  epidemiology.  They  are  comparable  figures; 
$34,000  per  discounted  life  years  saved. 

At  the  every  3-year  interval  which  is  in  OBRA,  cervical  cancer 
screening  with  a  Pap  smear  is  $6,000  per  life  year  saved,  and  if  we 
did  pneumococcal  vaccine,  which  is  cost  saving. 

Cholesterol  screening  for  the  elderly — not  for  the  general  popula- 
tion, but  for  the  elderly — we  studied  that.  This  evidence  was  not 
good  enough  to  propose  that  be  considered  as  a  serious  option,  as 
also  was  glucoma. 

There  is  no  question  that  colorectal  cancer  screening,  if  we  con- 
sider that  mammography  was  voted  and  enacted  as  a  benefit  for 
the  program,  although  later  repealed  when  the  Catastrophic  Cover- 
age Act  was  repealed,  cervical  cancer  was  added  to  coverage  by  the 
Omnibus  Budget  Reconciliation  Act,  in  terms  of  the  cost,  which  is 
considerable,  but  is  in  the  same  ballpark  as  other  benefits  added, 
also  in  terms  of  the  seriousness  of  the  disease,  the  number  of  lives 
saved  and  life  years  saved  that  we  can  say  that  colorectal  cancer 
screening  is  very  competitive  with  the  other  benefits  that  were 
added. 

Mr.  Chandler.  Dr.  Greenwald,  in  your  judgment,  do  you  believe 
we  are  risking  the  lives  of  the  elderly  who  will  not  be  able  to  have 
colorectal  screening  without  a  benefit  in  Medicare? 

Dr.  Greenwald.  NCI  does  not  have  a  position  per  se  on  this  bill. 

Let  me  tell  you  my  opinion  about  some  of  the  early  detection 
technology.  The  place  you  would  think  early  detection  has  the  big- 
gest benefit  are  cancers  that  are  common  and  cancers  where  there 
is  a  big  difference  in  your  chances  of  survival  depending  on  how 
localized  the  disease  is  at  diagnosis. 

Breast  and  colon  cancers  fit  that.  That  is,  they  are  common  can- 
cers. How  early  the  lesion  is  when  detected  has  a  big  impact  on 
your  likelihood  to  live. 

One  difference  is  we  have  more  clinical  trial  results  at  this  point 
in  time  with  respect  to  breast  cancer.  We  have  more  of  a  gold 
standard  type  evidence  with  breast  cancer  than  we  do  with  colon. 
On  the  other  hand,  we  do  have  quite  a  bit  of  circumstantial  evi- 
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dence  that  early  detection  is  likely  to  be  beneficial  with  colon 
cancer.  That  means  it  is  likely  to  benefit. 

Mr.  Chandler.  What  stage  is  colorectal  cancer  apt  to  be  in, 
when  you  detect  it  with  hemoccult?  Could  it  be  very,  very  early? 

Dr.  Greenwald.  It  could  be.  The  hemoccult  will  miss  a  lot  of  the 
early  lesions  because  they  don't  necessarily  bleed.  It  is  not  an  ideal 
screening  test. 

Mr.  Chandler.  Sigmoidoscopy? 

Dr.  Greenwald.  That  is  better. 

Mr.  Chandler.  How  long  does  it  take  one  of  these  lesions  to  form 
and  metastacize? 

Dr.  Greenwald.  There  is  no  exact  knowledge.  Many  tumors  take 
5  to  10  years  or  even  more  to  develop  from  the  time  that  you  have 
a  small  early  malignant  tumor  or  premalignant  lesion  to  the  time 
you  have  something  involving  regional  spread. 

Mr.  Chandler.  Is  hemoccult,  with  periodic  sigmoidoscopy,  likely 
to  catch  the  tumor  before  it  advances  very  far? 

Dr.  Greenwald.  There  are  benefits.  Certainly  sigmoidoscopy 
would  detect  most  early  tumors.  Most  experts  would  agree  with 
that. 

The  hemoccult  will  detect  some.  In  other  words,  you  will  get  a 
sign  of  bleeding  which  will  have  to  be  confirmed  with  other  diag- 
nostic tests.  It  also  will  miss  a  fairly  large  number  of  early  lesions 
that  do  not  bleed.  There  is  likely  to  be  a  benefit  there,  but  it  will 
also  miss  a  large  number.  You  don't  have  the  security  of  having 
had  the  exam. 

Mr.  Chandler.  I  caught  you  saying  that  only  6  percent  of  those 
patients  with  a  tumor  that  has  spread  significantly  have  a  chance 
of  making  it.  What  was  the  percentage  of  those  that  are  caught 
much  earlier  while  it  is  still  localized? 

Dr.  Greenwald.  Eight-five  percent  of  those  that  have  localized. 

Mr.  Chandler.  I  know  probably  the  most  publicized  case  of  this 
was  perhaps  that  of  President  Reagan.  Was  his  a  localized  tumor? 

Dr.  Greenwald.  Yes.  It  was  completely  resectable. 

Mr.  Chandler.  Applying  your  statistics,  would  you  say  his 
chance  of  survival  from  that  disease  is  85  percent? 

Dr.  Greenwald.  If  he  is  representative  of  the  general  population 
covered  by  our  cancer  registry  system,  yes. 

Mr.  Chandler.  Thank  you,  Mr.  Chairman. 

Mr.  Donnelly.  Mr.  Levin. 

Mr.  Levin.  I  don't  have  any  questions. 

If  you  didn't  mind  too  much,  we  were  having  a  little  caucus  on 
this  subject  back  here.  I  just  want  to  say,  Mr.  Chandler,  if  I  might, 
I  think  it  is  very,  very  laudable  that  you  brought  this  up.  Your  tes- 
timony, I  think,  highlights  the  benefit  of  our  facing  this. 

There  is,  I  was  asking  to  make  sure  I  understood  it,  the  questions 
about  cost.  And  I  guess  the  cost  of  this  coverage  would  be  two  or 
three  times  the  cost  of  the  mammography  provision.  Obviously,  in 
this  day  and  age  we  have  to,  or  this  week  and  month,  we  have  to 
take  into  account  cost  maybe  more  than  ever.  But  I  hope  we  would 
not  let  that  be  the  only  guideline. 

I  think  what  all  of  you  are  doing,  what  Mr.  Chandler  is  doing, 
are  important  for  us  to  confront  in  this  Congress.  We  do  so  purely 
with  preventive  measures. 
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I  am  glad  I  had  a  chance  to  hear  the  testimony. 

Mr.  Donnelly.  If  I  could  ask  either  of  the  gentleman  a  question. 
Would  increased  utilization  have  any  significant  downward  spiral 
on  the  cost? 

Dr.  Herdman.  No. 

Mr.  Donnelly.  Would  it  make  it  more  expensive? 

Dr.  Herdman.  It  wouldn't  do  either.  Our  model  provides  us  with 
an  ability  to  estimate  the  cost.  If  you  add  more  people,  you  get 
more  lives  saved  and  you  get  more  cancers  prevented.  You  also 
have  to  spend  more  money.  It  is  about  a  pro  rata  type  thing. 

Mr.  Donnelly.  It  doesn't  reduce  the  cost  of  the  procedure. 

Dr.  Greenwald,  I  saw  you  shaking  your  head  a  little. 

Dr.  Greenwald.  I  think  that  is  probably  true  with  the  fecal 
occult  blood  test.  I  am  not  sure  in  something  like  sigmoidoscopy. 

I  have  trouble  myself  comparing  charges  to  true  costs  if  you  had 
something  that  was  more  of  a  standard  across  the  country,  whether 
it  would  come  down  or  not.  I  am  not  sure  with  that. 

Mr.  Donnelly.  We  have  troubles  with  that  up  here,  too,  all  the 
time. 

Thank  you  very  much. 
The  hearing  is  adjourned. 

[Whereupon,  at  2  p.m.,  the  hearing  was  adjourned.] 
[Submissions  for  the  record  follow:] 
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STATEMENT  OF  JEROME  M.  SULLIVAN 
AMERICAN  ASSOCIATION  FOR  RESPIRATORY  CARE 

On  behalf  of  the  American  Association  for  Respiratory  Care  (AARC),  a  28,000 
member  professional  association,  I  welcome  the  opportunity  to  submit  written 
comments  to  the  Health  Sub-Committee  of  the  House  Ways  and  Means  Committee 
concerning  the  May  22,  1990  hearing  held  on  fiscal  year  1991  reconciliation 
issues  relating  to  durable  medical  equipment  (DME). 

Respiratory  care  is  a  health  care  specialty  performed  under  the  supervision  of 
a  qualified  medical  director  for  the  assessment,  treatment,  management, 
diagostic  evaluation,  and  care  of  patients  with  deficiencies,  abnormalities, 
and  diseases  of  the  cardiopulmonary  system. 

Much  discussion  has  recently  occurred  relating  to  the  provision  of  "services" 
by  DMEs  to  Medicare  patients.  It  appears  to  this  association  that  Congress 
may  have  the  mistaken  impression  that  all  DMEs  are  required  and  do  provide 
trained  respiratory  care  personnel  for  Medicare  beneficiaries  in  need  of 
oxygen  services.  This  is  simply  not  the  case.  We  would  like  to  make  the 
following  points: 

There  is  no  Federal  mandate  which  requires  a  DME  to  have  qualified 
respiratory  personnel  on  the  staff.  Furthermore,  there  are  no 
Medicare  Conditions  of  Participation  for  the  DME  industry.  Anyone, 
including  an  untrained,  unskilled  delivery  person  can  "provide"  so 
called  respiratory  care  services.  As  more  and  more  fragile  and  sick 
patients  are  discharged  from  the  hospital,  the  needs  of  these  patients 
require  services  of  trained  individuals  in  alternate  sites.  Whether 
or  not  a  patient  receives  care  from  trained  personnel  is  simply  luck 
of  the  draw.  To  reiterate,  no  DME  is  required  to  provide  any  trained 
personnel.  Furthermore,  HCFA  has  explicitely  stated  time  and  again 
that  DMEs  are  suppliers  of  equipment  not  providers  of  care  and  that 
the  agency  does  not  pay  for  professional  components  nor  does  any  of 
the  current  payments  to  the  DME  industry  reflect  the  utilization  of 
professional  components. 

If  DMEs  do,  indeed,  have  a  respiratory  care  practitioner  on  the  staff, 
there  are  no  minimum  qualifications  for  that  respiratory  care 
professional  to  meet. 

The  Joint  Commission  on  the  Accreditation  of  Healthcare  Organizations 
(JCAHO)  has  developed  a  voluntary  accreditation  processes  which  a  DME 
may  choose  to  undergo.  We  want  to  make  it  clear  that  the  JCAHO 
guidelines  for  DME  equipment  do  not  require  the  use  of  a  qualified 
respiratory  care  professional  and  that,  again,  accreditation  is 
voluntary. 

OBRA  87  mandated  minimum  training  standards  for  DME  suppliers. 
"Except  that  such  term  does  not  include  such  equipment  furnished  by  a 
supplier  who  has  used,  for  the  demonstration  in  use  of  specific 
equipment,  an  individual  who  has  not  met  such  minimum  training 
standards  as  the  Secretary  may  establish  with  respect  with  the 
demonstration  and  use  of  such  specific  equipment."  The  implementation 
date  for  the  minimum  training  standards  was  July  1,  1989.  HCFA  has 
yet  to  issue  even  draft  proposals  for  such  minimum  training 
requirements. 

In  1988,  the  Food  and  Drug  Administration  (FDA),  the  Health  Resources 
and  Services  Administration  (HRSA),  along  with  the  AARC,  held  a 
consensus  conference  on  Home  Respiratory  Care  Equipment.  Over  40 
organizations  participated  in  the  conference  including  the  following: 
National  Association  of  Medical  Equipment  Suppliers  (NAMES),  Health 
Industry  Distributors  Association  (HIDA),  Health  Industry 
Manufacturers  Association  (HIMA),  American  Association  of  Retired 
Persons  (AARP),  and  Health  Care  Financing  Administration  (HCFA). 
Among  the  conclusions  reached  by  the  consensus  conference  were: 

Third  party  reimbursement  should  be  modified  to  allow 
home-bound  respiratory  care  patients  access  to  appropriately 
trained  and  credential ed  respiratory  care  practitioners. 

Beneficiaries  should  have  access  to  an  independent  ombudsman 
to  assist  in  obtaining  appropriate  resources  for  care  of  the 
home-bound  patient. 
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The  AARC  is  aware  that  Congress  must  grapple  with  both  cost-cutting  measures 
to  the  Medicare  program  while  not  disrupting  the  quality  of  care.  The  AARC 
has  developed  a  proposal  for  a  demonstration  project  which  we  believe  Congress 
should  consider  as  it  develops  appropriate  budget  policy.  The  proposal 
addresses  not  only  quality  of  care,  but  recognizes  the  need  for  appropriate 
utilization  of  oxygen  in  the  home.  The  following  is  a  description  of  the 
proposed  project. 

Introduction 

The  American  Association  for  Respiratory  Care  (AARC)  has  for  years  debated  the 
appropriate  structure  for  Medicare  coverage  and  reimbursement  for  the 
respiratory  care  practitioner  in  the  home.  In  developing  this  proposal,  we 
have  needed  to  be  sensitive  to  the  concerns  expressed  by  third-party  payers, 
the  DME  industry,  hospitals,  physicians,  consumers,  and  respiratory  care 
practitioners.  Given  the  current  pressure  to  reduce  spending  while 
maintaining  acceptable  access  to,  and  quality  of  care,  it  is  fair  to  say  that 
no  proposed  method  of  coverage  for  respiratory  care  practitioners  will  be 
given  serious  consideration  unless  it  can  be  demonstrated  that  the  cost, 
access,  and  quality  objectives  are  met.  The  following  represents  what  the 
AARC  considers  to  be  a  "win/win"  scenario  with  -positive  implications  for 
patients,  hospitals,  DMEs,  respiratory  care  practitioners,  physicians,  and 
third-party  payers. 

How  It  Will  Work 

In  short,  hospitals  will  be  paid  under  Part  B  for  respiratory  care 
practitioners  to  render  extended  post-acute  care  services.  These 
practitioners  would  not  be  fee-for-service,  but  rather  salaried*  by  the 
hospitals.  They  would  work  under  medical  direction  since,  as  employees  of  the 
hospital's  respiratory  care  services  department,  they  already  work  under 
medical  direction.  They,  therefore,  will  follow  the  attending  physician's 
prescription  and  take >=the  necessary  measures  to  assure  that  the  prescription 
which  becomes  operational  in  a  post-acute  care  setting  (the  home)  is  properly 
satisfied. 

The  respiratory  care  practitioner  will:  a)  coordinate  and  facilitate  the 
appropriate  delivery,  installation,  and  operation  of  DME;  b)  satisfy  all  CMN 
requirements  on  behalf  of  the  ordering  physician;  c)  perform  an  initial 
assessment  and  render  follow-up  visits  on  a  schedule  commensurate  with  the 
patient's  acuity,  equipment  complexity,  and  availability  of  family  care  giver 
resources;  and  d)  act  as  a  conduit  of  information  obtained  during  patient 
visitations  to  the  physician.  This  information  can  include  recommendations  to 
discontinue  equipment  or  change  the  prescription  in  order  that  the  patient's 
needs  be  more  appropriately  met  based  on  a  changing  condition.  This  has  long 
been  the  case  in  the  hospital  setting,  as  the  respiratory  care  practitioner, 
under  medical  direction,  has  routinely  monitored  the  patient's  condition  and 
recommended  to  the  physician  appropriate  changes  in  respiratory  procedures  and 
equipment  utilization. 

Once  the  service  is  rendered,  it  will  be  billed  under  Part  B  through  the 
hospital.  This  will  allow  for  the  many  respiratory  care  home  patients  who 
require  respiratory  care  equipment,  but  do  not  qualify  under  the  home  health 
benefit,  to  have  access  to  a  respiratory  care  "ombudsman"  who  should 
facilitate  the  appropriate  match  of  respiratory  care  resource,  both  human  and 
equipment,  to  respiratory  care  need  (see  Final  Report  of  the  Consensus  Meeting 
on  Home  Respiratory  Care  Equipment). 

This  approach  will  contain  some  restrictions.  These  restrictions  are  an 
integral  part  of  this  concept  and,  therefore,  are  indispensable  to  its 
success.  The  restrictions  are  as  follows:  simply  stated,  those  that  provide 
patient  care  must  not  provide  equipment,  and  those  that  provide  equipment  must 
not  provide  patient  care.  Such  a  restriction  is  necessary  in  order  to  avoid 
conflict  of  interest  and  assure  that  all  decisions  are  made  with  the  patients' 
best  interests  in  the  forefront.  This  means  that  hospitals,  home  health 
agencies,  skilled  nursing  facilities,  etc.  must  not  be  allowed  involvement, 
either  direct  or  indirect,  in  the  durable  medical  equipment  business.  It  also 
means  that  durable  medical  equipment  suppliers  must  not  in  any  way,  either 
directly  or  indirectly,  be  involved  in  providing  patient  care.  Once  enacted, 
these  restrictions  on  both  sides  of  the  equation  should  preclude  any  decisions 
within  the  context  of  a  physician's  order  which  could  be  financially 
motivated.  This  eliminates  incentives  for  those  who  are  expert  in  respiratory 
care  to  recommend  over-usage  of  respiratory  care  equipment. 
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Impact  on  Respiratory  Care  Patients 

Currently,  many  respiratory  care  home  patients  do  not  have  access  to  skilled 
respiratory  care  practitioners,  since  no  reimbursement  exists  for  that  access. 
A  majority  of  home  respiratory  care  patients  do  not  qualify  for  the  home 
health  benefit  and,  therefore,  cannot  even  obtain  indirect  support  from  HHA's. 

If  the  respiratory  care  practitioners  were  allowed  to  practice  as  described 
above,  these  patients  would  have  the  assurance  of  adequate  installation, 
operation,  and  instruction  of  home  respiratory  care  equipment.  Furthermore,  a 
comprehensive  patient  evaluation  would  be  conducted  by  a  professional  who  will 
be  in  a  position  to  convey  valuable  information  to  the  physician  once  the 
patient  has  gone  home.  In  addition,  respiratory  care  practitioners  will  make 
periodic  follow-up  visits,  thus  assuring  the  patient  has  access  to  someone 
with  expertise  who  can  identify  problems  and  effect  timely  solutions.  These 
problems  can  occur  both  on  the  medical  side,  as  well  as  on  the  equipment  side 

-  areas  with  which  a  qualified  respiratory  care  practitioner  is  comfortable 
(see  Final  Report  of  the  Consensus  Meeting  on  Home  Respiratory  Care  Equipment 

-  Consumer  Section).  Since  access  to  experts  will  be  available  under  the 
recommended  approach,  then  it  follows  that  the  quality  of  support  rendered  to 
a  home  respiratory  care  patient  will  improve. 

Impact  on  Hospitals 

The  nation's  hospitals  have  been  operating  under  increased  economic  pressure. 
It  is  doubtful  that  the  trend  to  ratchet  down  health  care  costs  will  be 
reversed.  It,  therefore,  follows  that  if  hospitals  are  to  remain  viable  in 
the  future,  they  must  identify  additional  revenue  streams.  By  having  the 
respiratory  care  practitioner  reimbursed  at  a  fair  rate,  billed  under  Part  B, 
hospitals  should  have  an  added  source  of  revenue  and  an  opportunity  to  enhance 
efficiency  within  its  operation. 

It  should  also  be  pointed  out  that  hospitals  may  be  inclined  to  discharge  a 
patient  somewhat  sooner  if  they  were  assured  that  the  discharged  patient  will 
have  access  to  adequate  respiratory  care  resources.  These  earlier  discharges 
may  yield  a  better  return  under  prospective  payment  for  those  patients. 
Recently,  a  study  conducted  by  the  Rand  Corporation  and  the  University  of 
Minnesota  School  of  Public  Health  found  that  post-acute  activity,  i.e.  home 
care,  tends  to  be  preceded  by  a  longer  hospital  stay  than  post-acute  referrals 
to  skilled  nursing  facilities.  There  is  speculation  that  patients  were  kept 
in  longer  in  order  that  their  resource  needs  be  lowered  commensurate  with  the 
propensity  to  meet  those  needs  within  the  current  support  structure  for  home 
health  care  and  durable  medical  equipment. 

Impact  on  Durable  Medical  Equipment  Suppliers 

Under  Medicare,  80  percent  of  DME  charges  are  reimbursed,  with  the  remaining 
20  percent  being  the  responsibility  of  the  beneficiary.  DME  suppliers  are  not 
reimbursed  for  any  form  of  patient  care  within  the  context  of  respiratory 
care.  Furthermore,  they  are  not  reimbursed  for  any  time  or  effort  spent  in 
satisfying  Certificate  of  Medical  Necessity  requirements,  yet  they  must  spend 
a  great  deal  of  time  in  "assisting"  physicians  to  comply  with  CMN  requirements 
for  reimbursement. 

A  few  years  ago,  many  DMEs  began  to  employ  respiratory  care  practitioners  in 
order  to  gain  an  advantage  in  obtaining  referrals.  Unfortunately,  they  were 
not  reimbursed  for  the  services  rendered  by  that  respiratory  care  practitioner 
and  had  to  absorb  that  cost  in  the  hope  of  getting  a  high  enough  number  of 
patient  referrals  to  offset. 

Currently,  many  DME  suppliers  still  have  full-time  respiratory  care 
practitioners.  Under  the  proposed  plan,  they  would  not  need  these  individuals 
because  patient  instruction  and  follow-up  would  be  performed  by  qualified 
respiratory  care  practitioners  employed  by  the  hospital.  This  would  lower  the 
DME's  overhead  and,  therefore,  improve  the  operating  margins.  Added  to  that 
is  the  opportunity  to  spread  fixed  costs  over  a  wider  patient  base  by  virtue 
of  the  elimination  of  hospitals,  skilled  nursing  facilities,  home  health 
agencies,  and  physicians  from  the  DME  business. 

As  previously  described,  providers  of  care  must  not  be  providers  of  equipment. 
Therefore,  with  the  withdrawal  of  these  care/equipment  providers  from  the 
market,  durable  medical  equipment  suppliers  should  increase  their  patient  base 
and,   therefore,   have  an  opportunity  to  spread  fixed  costs  over  a  larger 
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patient  population.  This  will  further  assist  in  improving  their  operating 
margin. 

The  DME  supplier  will  also  save  time,  energy,  and  effort  and,  therefore,  money 
in  attempting  to  work  on  the  physician's  behalf  to  satisfy  Certificate  of 
Medical  Necessity  requirements,  since  this  will  be  one  of  the  duties  of  the 
hospital -employed  respiratory  care  practitioner.  Since,  in  some  cases, 
follow-up  visits  will  be  more  frequent  than  at  present  (visits  are  driven  by 
the  patient  and  his/her  physician's  requirements  rather  than  that  of  the 
equipment)  it  follows  that  less  trouble-shooting  calls  will  be  experienced  by 
the  DME  supplier  which,  again,  should  contribute  toward  improved  efficiency. 

Impact  on  Physicians 

This  question  will  be  subdivided  between  medical  directors  of  respiratory  care 
and  attending  physicians. 

Medical  Directors  of  Respiratory  Care  -  Respiratory  care  is  the  only  allied 
health  group  which  insists  on  qualified  medical  direction  in  all  care 
settings.  For  years,  there  has  been  concern  by  medical  directors  regarding 
the  possibility  of  respiratory  care  practitioners  rendering  services  without 
medical  direction  in  the  home.  This  proposal  addresses  that  issue  by 
utilizing  respiratory  care  practitioners  employed  by  a  hospital  which  has  an 
established  respiratory  care  department.  All  departments  accredited  by  the 
Joint  Commission  on  Accreditation  of  Healthcare  Organizations  must  have  a 
qualified  medical  director.  The  result  is  that  the  respiratory  care 
practitioners  working  in  the  home  as  agents  of  the  hospital  will  be  working 
under  the  aegis  of  qualified  medical  direction.  Of  course,  it  is  additional 
responsibility  for  the  hospitals  that  choose  to  organize  this  post-acute  care 
service,  and  the  hospital  should  recognize  this  and  make  a  fair  compensation 
arrangement  with  the  medical  director. 

Attending  Physicians  -  The  greatest  impact,  of  course,  will  be  felt  by  the 
attending  physicians.  These  individuals  will,  for  the  first  time,  have 
assurance  that  their  orders  for  respiratory  care  will  be  carried  out  with  the 
same  degree  of  professionalism  and  expertise  as  they  experience  when  writing 
similar  orders  for  inpatients.  This  proposed  concept  gives  attending 
physicians  access  to  an  individual  who  will  become  their  "eyes  and  ears"  when 
making  follow-up  visits  to  their  patients.  (This  is  the  case  when  respiratory 
care  practitioners  interface  with  hospital  inpatients.)  The  attending 
physicians  will  then  receive  feedback  dealing  with  a  patient's  tolerance  to 
therapy,  comfort  with  various  pieces  of  respiratory  care  equipment,  etc.  In 
many  instances,  these  observations  will  be  translated  into  a  recommendation  to 
change  the  order  or  to  have  the  patient  visit  the  physician.  There  is  no 
doubt  that  the  quality  of  care  will  improve,  as  well  as  the  efficiency  in  the 
utilization  of  appropriate  respiratory  care  devices.  Equipment  will  no  longer 
be  left  in  the  patient's  home  longer  than  necessary.  Orders  will  be  more 
timely  and,  therefore,  more  effective.    Confidence  will  improve. 

Impact  on  Third  Party  Payers 

In  1987,  $622  million  was  spent  on  respiratory  care  durable  medical  equipment, 
representing  approximately  half  of  the  $1.2  billion  total  durable  medical 
equipment  payouts.  Logic  dictates  that  there  is  a  significant  number  of 
respiratory  care  patients  in  the  home  requiring  durable  medical  equipment  who 
perhaps  have  no  access  to  qualified  respiratory  care  practitioners.  It  should 
be  concluded  that  the  only  individuals  who  visit  patients  in  the  home 
currently  are  employees  of  durable  medical  equipment  suppliers  and,  to  a  very 
limited  extent,  registered  nurses  who  may  have  no  special  training  or 
knowledge  of  respiratory  care  or  respiratory  care  equipment.  This,  therefore, 
leaves  us  with  no  one  who  can  go  into  the  home  and  make  an  evaluation  as  to 
the  appropriateness  of  the  equipment. 

This  proposal  creates  an  individual  who  will  not  only  act  as  a  problem  solver, 
care  giver,  and  "ombudsman,"  but  someone  who  can  also  monitor  the  utilization 
of  respiratory  care  equipment.  Currently,  the  only  individuals  who  contact  a 
physician  besides  the  patients  and  make  recommendations  regarding  the  need  for 
respiratory  care  equipment  are  the  DME's.  These  individuals  are  currently 
financially  interested  in  decisions  which  lead  to  extended  use  of  respiratory 
care  equipment. 

Recently,  the  Six  Point  Plan  was  enacted.  That  plan  was  an  attempt  by 
Congress  to  keep  the  lid  on  spiral ing  durable  medical  equipment  costs.  The 
result  was  for  DME's  to  shift  away  from  respiratory  care  devices  they  felt 
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were  more  costly  and  to  embrace  the  least  costly  in  order  to  preserve  their 
profit  margins.  The  patient's  needs  got  lost  in  the  shuffle.  The  patient's 
access  to  appropriate  equipment  was  not  protected.  If  the  reimbursement 
scheme  under  this  proposal  were  to  be  enacted,  the  AARC  has  no  doubt  that  cost 
offsets  found  by  realigning  respiratory  care  equipment  needs  to  respiratory 
care  equipment  placements  will  more  than  pay  for  the  additional  costs  of 
paying  the  hospitals  for  the  service. 

A  few  years  ago,  the  General  Accounting  Office  published  a  report  on  the 
utilization  of  ancillary  services  within  the  hospital.  It  found  that  the 
respiratory  care  service  was  the  least  overutil ized.  The  reason  for  this 
finding  is  simple.  Respiratory  care  practitioners  are  trained  not  only  to 
render  appropriate  respiratory  care  services  under  a  physician's  direction, 
but  also  to  monitor  the  utilization  of  respiratory  care  equipment.  Most 
respiratory  care  departments  have  automatic  stop  and/or  review  procedures  for 
all  orders  written.  By  extending  the  services  of  the  respiratory  care 
department  to  the  post-acute  setting,  it  follows  that  those  same 
utilizations-monitoring  mechanisms  will  make  the  transition  from  the  hospital. 
The  bottom  line  is  a  savings  to  third  party  payers,  not  by  lowering  the  price 
of  the  equipment,  but  by  assuring  that  the  equipment  is  not  used  longer  than 
necessary  and  is  not  present  in  quantities  beyond  what  is  required  to  meet  the 
patient's  needs. 

Conclusion 

Respiratory  care  practitioners  can,  and  should,  be  reimbursed  for  home  care 
services  as  agents  of  hospitals  and  billed  under  Part  B.  Providers  of  patient 
care  should  separate  themselves  from  the  provision  of  equipment,  and  providers 
of  equipment  should  separate  themselves  from  the  provision  of  care. 

Under  this  plan,  access  to  care  will  be  improved,  since  the  majority  of 
respiratory  care  patients  do  not  qualify  for  the  home  health  benefit. 
Utilization  of  respiratory  care  equipment  in  the  home  will  be  improved,  since 
that  utilization  will  be  monitored  by  individuals  not  financially  interested 
in  the  decision  for  it  to  remain  in  the  home.  Quality  of  respiratory  care 
will  improve,  since  this  care  will  be  rendered  under  medical  direction,  and  an 
open  dialogue  will  be  formed  between  the  ordering  physician  and  the  visiting 
respiratory  care  practitioner.  Third  party  payers  will  realize  more  than  a 
cost  offset  savings  by  virtue  of  improved  efficiency  in  the  utilization  of 
respiratory  care  equipment. 

This  concept  should  be  tested,  ideally,  among  three  HHS  regions.  Those 
regions  should  represent  the  highest,  lowest,  and  median  of  DME  expenditures. 
The  test  should  last  at  least  two  years.  There  are,  of  course,  other  details 
that  will  need  to  be  addressed  in  a  formal  proposal,  such  as  how  to  handle 
patients  who  have  been  referred  to  the  respiratory  care  service,  but  have  not 
been  inpatients,  and  how  to  make  exceptions  in  rural  areas.  AARC  believes  the 
preceding  fairly  represents  the  concept  and  what  its  advantages  are  for  the 
various  components  of  the  home  respiratory  care  community. 

Respectfully  submitted, 


American  Association  for  Respiratory  Care,  Final  Report  of  the  Consensus 
Meeting  on  Home  Respiratory  Care  Equipment,  1989. 

Rand  Corporation,  "Medicare  Patients  and  Post-Acute  Care:  Where  Do  They  Go?", 
No.  R3780-MN,  November  1989. 


JeVome  M. 
President 
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Statement  of  the  American  Association  of  Bioanalysts 
Summary 

The  American  Association  of  Bioanalysts   (AAB)  is 
particularly  pleased  to  present  comments  to  the  House  Ways 
and  Means  Health  Subcommittee  regarding  the  Administration's 
Fiscal  Year  1991  budget  proposals.     AAB  is  comprised  of 
directors,  owners,  managers,  and  supervisors  of  independent 
community  clinical  laboratories  from  across  the  country.  Our 
members  are  directly  affected  by  the  decisions  you  will  make 
on  the  FY  1991  budget. 

This  year,  the  President  has  proposed  additional 
reductions  in  Medicare  reimbursement  for  laboratory  services . 
We  firmly  oppose  these  cuts .     The  laboratory  industry  has 
already  absorbed  a  disproportionate  share  of  Medicare 
reductions.     AAB  also  opposes  the  Administration's  plan  to 
implement  a  competitive  bidding  demonstration  project  in  FY 
1991  and  we  urge  reinstatement  of  the  Congressional 
moratorium  on  this  project.     We  believe  the  proposals 
advanced  by  the  Administration  will  not  produce  any 
significant  savings  in  the  short  run,  and  are  likely  to 
increase  program  costs  in  the  long  run. 

There  are,  however,  several  steps  which  the 
Subcommittee  could  pursue  to  obtain  real  reductions  in 
laboratory  expenditures.     First,  controls  on  utilization  must 
be  implemented.     Second,  Medicare  should  become  a  prudent 
purchaser  of  lab  services  by  eliminating  predatory  pricing 
practices  by  laboratories.     Finally,   laboratory  regulations 
must  be  uniform  in  all  settings.     Each  of  these  steps  can  be 
taken  without  compromising  laboratory  quality. 


Medicare  Reductions 

The  laboratory  industry  has  borne  an  inordinate  share 
of  the  Medicare  reductions  in  recent  years.     During  the  last 
six  years,  the  fee  schedule  has  been  reduced  eight  times  and 
frozen  twice.     The  net  result  is  that  for  some  tests  the 
reimbursement  rate  is  well  below  fifty  percent  of  the  1984 
level,  even  without  adjusting  for  inflation.     While  other 
segments  of  the  health  care  industry  have  been  asked  to 
accept  increases  less  than  'che  rate  of  inflation,  there  are 
few,  if  any,  groups  which  have  been  forced  to  absorb 
comparable  reimbursement  reductions. 

The  President's  Budget  recommends  the  following 
modifications  in  laboratory  reimbursement  for  FY  1991: 

a  reduction  in  the  national  cap  on  the  fee 
schedule  from  93  percent  to  90  percent; 

a  reduction  in  the  cap  for  profile  and 
"standardized"  tests  to  80  percent  of  the 
national  median;  and 

a  full  CPI  increase  for  those  tests  not 
controlled  by  the  national  caps. 


These  modifications  are  projected  to  produce  Medicare 
savings  of  $60  million  in  FY  1991. 
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Further  Reductions  in  the  Reimbursement  Rates  will  Harm 
Community  Laboratories. 

In  recent  years,  Congress  has  repeatedly  reduced  the 
national  cap,  which  is  now  set  at  93  percent  of  the  national 
median.     These  reductions  were  originally  justified  as  a 
method  of  eliminating  unwarranted  disparities  in  regional 
fee  schedules.     Congress  and  the  Administration  have 
progressively  ratcheted  the  cap  down  so  that  almost  all  tests 
are  now  reimbursed  at  a  level  which  is  equal  to  or  below  the 
lowest  regional  rates  in  effect  in  1984,  thereby  eliminating 
regional  payment  differences . 

Further  reductions  in  the  fee  schedule  can  only  be 
justified  by  information  demonstrating  that  the  entire  fee 
schedule  is  too  high.  Congress  directed  the  GAO  to  analyze 
laboratory  payments  and  provide  a  report  to  Congress  by  no 
later  than  January  1,  1990.     This  report  was  intended  to 
provide  Congress  with  the  information  necessary  to  make 
informed  policy  decisions  regarding  laboratory  reimbursement. 
However,  this  report  has  yet  to  be  filed.     We  believe  that 
until  this  report  is  available  it  would  be  inappropriate  to 
proceed  with  further  Medicare  reductions.     AAB  is  familiar 
with  the  results  obtained  in  GAO's  survey  of  those  labs  which 
belong  to  AAB.     In  all  of  the  cases  we  have  examined,  our 
labs  lost  money  on  Medicare  tests . 

The  small  community-based  labs  are  not  in  a  position 
to  absorb  further  cuts  in  federal  reimbursement  rates.  In 
many  cases,  these  labs  serve  unique  patient  and  provider 
needs  which  are  not  met  by  the  large  commercial  laboratories. 
These  small  labs  will  be  driven  out  of  business  if  the  fee 
schedule  is  reduced  to  the  lowest  level  acceptable  to  the 
largest  volume  laboratories  who  service  only  the  high  volume/ 
high  profit  markets. 


Competitive  Bidding 

AAB  is  also  firmly  opposed  to  a  competitive  bidding 
demonstration  project.     In  the  past,  Congress  has  prohibited 
the  Department  from  implementing  this  project  because  of 
quality  concerns.     We  understand  that  the  Administration  is 
once  again  considering  the  same  model  which  led  to  earlier 
moratoriums.  Competitive  bidding  schemes  have  several  major 
problems . 

First,  this  purchasing  mechanism  places  an  inordinate 
emphasis  on  cost.     All  competitive  bidding  models  provide 
substantial  preferences  to  the  lowest  bidders.     Some  models 
are  exclusive.     Others  permit  multiple  winners.     However,  in 
every  case,  incentives  are  created  for  labs  to  sacrifice 
quality  in  order  to  become  one  of  the  lowest  bidders. 

Second,   it  is  unrealistic  to  assume  that  the  reforms 
contained  in  the  Clinical  Laboratory  Improvement  Amendments 
of  1988  (CLIA  '88)  will  protect  the  consumer  from  quality 
concerns  generated  by  the  financial  pressures  of  competitive 
bidding.     On  May  21,   1990  the  Department  of  Health  and  Human 
Services  published  the  proposed  rules  implementing  CLIA  '88. 
These  rules  would  exempt  17  tests  from  all  forms  of 
government  regulation.     This  means  that  for  these  tests  there 
will  no  longer  be  any  proficiency  testing,  no  personnel 
standards,   and  no  quality  control  requirements. 

Third,  competitive  bidding  will  ledu  to  a  further 
concentration  of  the  industry  which  will  ultimately  drive  up, 
rather  than  reduce,  prices.     We  expect  that  in  the  early 
years,  the  large  corporate  laboratories  will  use  their 
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financial  resources  to  underbid  the  Medicare  contracts  in 
order  to  eliminate  competition  from  small  community  based 
labs.     These  losses  will  be  made  up  after  a  few  giant 
corporations  have  monopolized  the  market. 

Even  on  a  demonstration  basis,  competitive  bidding 
would  radically  and  irrevocably  alter  the  structure  of  the 
laboratory  industry  in  the  demonstration  areas.       This  is 
simply  not  the  appropriate  time  to  engage  in  such  a  risky 
experiment . 


Real  Reductions  in  Laboratory  Expenditures 

AAB  recommends  that  Congress  focus  its  attention 
on  modifications  in  the  reimbursement  and  regulation  of  the 
laboratory  industry  which  will  produce  real,  rather  than 
illusory,  savings.     Previous  efforts  to  control  lab  costs 
have  focused  on  the  fee  schedule  and  have  ignored 
utilization.     As  a  consequence,  the  estimated  budget  savings 
related  to  these  fee  schedule  cuts  are  more  than  offset  by 
substantial  increases  in  the  volume  of  testing. 

The  best  method  for  controlling  laboratory 
expenditures  is  to  limit  the  ability  of  physicians  to  profit 
by  ordering  laboratory  tests.     Enactment  of  the  Stark  Bill, 
which  bars  physicians  from  maintaining  ownership  interests  in 
independent  laboratories  was  a  step  in  the  right  direction. 
However,  the  Stark  bill  did  not  address  the  primary  setting 
in  which  physicians  profit  from  lab  testing,  the  doctor's 
office.     According  to  the  OIG,  physician  office  testing  now 
accounts  for  50  percent  of  all  laboratory  services  reimbursed 
by  Part  B  of  the  Medicare  program. 

The  same  financial  incentives  which  cause  physician- 
owners  to  overutilize  lab  tests  in  independent  labs,  are 
present  and  even  stronger  in  the  doctor's  office.  These 
financial  incentives  must  be  eliminated  if  Medicare  is 
serious  about  deficit  reduction  and  controlling  lab  payments. 
We  are  prepared  to  work  with  the  Committee  in  developing 
initiatives  to  address  this  issue. 

AAB  also  believes  Medicare  should  become  a  more 
prudent  purchaser  of  laboratory  services.     We  believe 
implementation  of  a  "lowest  charge"  rule  could  save  at  least 
as  much  as  the  fee  schedule  reductions  included  in  the 
President's  budget.     In  1989,  the  Inspector  General  released 
a  report  recommending  Congress  pass  legislation  allowing 
Medicare  to  receive  the  benefit  of  the  steep  discounts 
offered  by  several  of  the  large  corporate  laboratories  to 
physicians.     These  large  labs  are  trying  to  expand  their 
market  share  by  offering  loss  leaders  in  the  form  of  huge 
discounts  to  physician  clients  on  certain  high  volume 
procedures.     This  problem  can  be  corrected  by  legislation 
limiting  reimbursement  to  the  fee  schedule  or  the  lowest 
charge  a  lab  offers  to  physicians  for  private  pay  patients. 

AAB  rejects  the  arguments  that  this  provision  would 
be  difficult  to  enforce  or  administratively  burdensome  on 
laboratories.     For  the  most  part  this  practice  is  limited  to 
the  large  corporate  laboratories  which  can  be  easily  audited 
for  compliance.     Nor  do  our  labs  believe  that  compliance  with 
this  rule  would  be  administratively  burdensome. 

While  AAB  supports  implementation  of  a  lowest  charge 
rule  on  a  lab-by-lab  basis,  it  would  be  entirely 
inappropriate  to  use  data  from  the  labs  which  engage  in 
discounting  as  the  basis  for  modifications  in  the  entire  fee 
schedule.     These  discounted  prices  do  not  reflect  industry- 
wide costs.     Discounts  are  frequently  used  by  large  corporate 
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labs  to  create  unrealistically  low  prices  to  gain  market 
share.     This  form  of  predatory  pricing  is  designed  to  reduce 
or  eliminate  competition  through  "low-balling"  (i.e.  setting 
prices  below  the  cost  of  providing  the  service) . 

Finally,  AAB  believes  that  uniform  regulation  of  all 
laboratory  settings  will  reduce  overutilization.     As  long  as 
physician  offices  or  other  testing  sites  are  not  required  to 
comply  with  the  same  quality  control  and  personnel  standards 
as  independent  labs,  there  will  be  adverse  consequences,  not 
only  on  quality,  but  also  on  Medicare  expenditures.     In  this 
regard,  we  are  particularly  concerned  about  the  May  21,  CLIA 
regulations  which  exempt  over  17  tests  from  any  form  of 
regulation.     In  effect,  this  decision  would  permit  many 
physician  offices  to  operate  without  any  federal  regulation 
and  will  create  incentives  for  expanding  the  volume  of 
testing  in  this  setting. 

We  believe  these  three  steps:  effective  utilization 
controls;  lowest  charge  legislation;  and  firm  and  uniform 
regulation  of  all  laboratory  settings  will  produce 
significant  real  savings  for  the  Medicare  program. 
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Statement  of  the  American  Gastroenterological  Association 
on 

H.R.  4109,  "The  Medicare  Screening  Benefit  Improvement  Act" 

The  American  Gastroenterological  Association  (AGA)  appreciates 
the  opportunity  to  express  its  views  regarding  H.R.  4109,  the 
"Medicare  Screening  Benefit  Improvement  Act."  The  AGA,  an 
organization  of  6,300  gastroenterologists,  was  founded  in  1897  to 
foster  progress  in  patient  care,  research,  teaching,  and  continu- 
ing education  in  the  field  of  digestive  diseases. 


Background 

The  Association  is  pleased  that  the  sponsors  of  H.R.  4109  have 
recognized  the  need  to  expand  the  use  of  screening  techniques  for 
certain  forms  of  cancer.  Specifically,  the  bill  proposes  Medicare 
Part  B  coverage  for  screening  mammography  as  well  as  colon-rectal 
exams  and  stool  blood  tests.  Currently,  Medicare  pays  for  these 
services  for  the  purposes  of  diagnosis  and  followup  but  not  as  a 
matter  of  routine  screening.  This  would  seem  particularly 
inappropriate  policy  for  the  Medicare  program  because  people  over 
the  age  of  50  are  at  increased  risk  for  breast  cancer  and  those 
over  age  65,  at  greater  risk  for  colorectal  cancer.  In  fact, 
approximately  110,000  of  the  151,000  new  cases  of  colorectal  cancer 
diagnosed  each  year  are  in  people  65-year  of  age  or  older. 

As  gastroenterologists,  we  are  particularly  aware  of  the  need 
to  provide  coverage  for  colon-rectal  screening  examinations,  for  the 
early  detection  of  cancer.  Patients  with  this  particular  form  of 
cancer  are  usually  asymptomatic  for  a  long  period  of  time,  but  the 
disease  can  be  detected  before  symptoms  appear.  The  annual  stool 
blood  test  and  the  periodic  flexible  sigmoidoscopy  represent  the 
best  available  approaches  to  screening  for  the  presence  of 
colorectal  cancer  or  the  adenomatous  polyps  in  which  invasive 
cancer  is  often  found.  Such  routine  screening  tests  facilitate 
early  detection,  which  is  the  key  to  successful  treatment  of 
colorectal  cancer,  as  the  nation  learned  from  President  Reagan's 
experience  several  years  ago.  In  fact,  when  identified  and  treated 
in  an  early  stage,  the  five-year  survival  rate  is  90%  for  colon 
cancer  and  80%  for  rectal  cancer.  Tragically,  61,000  people  will 
die  of  these  diseases  this  year,  largely  because  they  were  not 
diagnosed  early  enough  for  the  implementation  of  an  effective 
course  of  treatment. 


OTA  Recommendations 

The  Office  of  Technology  Assessment  (OTA)  has  estimated  that 
the  cost  to  the  Medicare  program  of  covering  colorectal  screening 
examinations  as  proposed  in  H.R.  4109  would  be  $2.2-2.5  billion 
over  the  next  nine  years,  assuming  all  Medicare  beneficiaries  over 
the  age  of  65  receive  the  examinations  at  the  intervals  specified 
in  the  bill.  The  AGA  would  like  to  highlight  several  points  made 
in  OTA's  statement  to  the  Subcommittee  regarding  the  cost- 
effectiveness  of  colorectal  cancer  screening: 

Early  detection  of  cancers  should  prevent  some  from 
progressing  to  incurable  stages,  and  removal  of  polyps 
should  reduce  the  incidence  of  CRC  [colorectal  cancer] . 
In  addition,  when  cancers  are  detected  in  earlier  stages 
or  prevented  altogether,  the  medical  costs  of  colorectal 
cancer  treatment  should  be  reduced.  Thus  CRC  screening 
should  produce  dividends  both  in  terms  of  additional 
years  of  life  and  savings  in  health  care  costs... A  CRC 
screening  regimen  consisting  of  an  annual  [stool  blood 
test]  beginning  at  age  65  would  prevent  approximately 
37,000  cases  of  CRC  in  the  2.1  million  people  who  are  65 
years  of  age  in  1989  and  would  provide  almost  50,000 
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added  years  of  life. .  .Colorectal  cancer  screening. .  .while 
a  costly  intervention,  nevertheless  yields  benefits  in 
extended  life  that  appear  to  be  substantial  relative  to 
the  costs  of  the  (preventive)  intervention. 


Specific  AGA  Recommendations 

The  AGA  supports  the  passage  of  H.R.  4109  but  recommends  two 
additional  provisions: 

o  It  should  be  clearly  stated  that  Medicare  must  continue  to 
reimburse  for  diagnostic  examinations  if  specific  symptoms 
are  present  regardless  of  how  recently  a  screening  examination 
has  been  performed.  In  addition,  Medicare  should  pay  for 
screening  examinations  performed  at  intervals  less  than  those 
specified  in  the  bill  in  the  case  of  high-risk  patients.  For 
example,  in  the  case  of  breast  cancer,  women  who  have  a  family 
history  of  breast  cancer  or  who  have  not  had  children  are  at 
greater  risk.  For  colorectal  cancer,  individuals  with  a 
family  history  of  the  disease,  a  history  of  polyps  of  the 
colon  or  rectum,  or  the  presence  of  inflammatory  bowel  disease 
are  risk  factors.  Screening  exams  for  these  patients  may  need 
to  be  performed  at  more  frequent  intervals. 

o  While  the  bill  recommends  a  screening  flexible  sigmoidoscopy 
every  five  years,  the  National  Cancer  Institute  of  the 
National  Institutes  of  Health  recommends  the  examination  every 
three  to  five  years.  The  AGA  believes  that  H.R.  4109  should 
direct  the  Health  Care  Financing  Administration  to  prepare  to 
adjust  the  required  interval  for  reimbursement  for  this 
particular  screening  examination  if  recommended  by  the  Public 
Health  Service. 


Conclusion 

The  AGA  is  pleased  to  offer  its  support  for  H.R.  4109  but 
urges  the  Subcommittee  to  consider  the  special  requirements  of 
high-risk  patients  and  the  need  to  assure  that  HCFA  is  prepared  to 
adjust  the  screening  intervals  if  deemed  appropriate  by  the  Public 
Health  Service.  This  year,  breast  and  colorectal  cancer  together 
will  kill  approximately  100,000  people.  The  passage  and  regulatory 
implementation  of  H.R.  4109  will  be  a  major  step  toward  reducing 
the  costs — in  both  economic  and  human  terms — of  these  diseases. 
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STATEMENT  OF  THE  AMERICAN  ORTHOTIC  AND  PROSTHETIC  ASSOCIATION 
BEFORE  THE  SUBCOMMITTEE  ON  HEALTH,  COMMITTEE  ON  WAYS  AND  MEANS 
FISCAL  YEAR  1991  RECONCILIATION  ISSOES  RELATING  TO  DURABLE 
MEDICAL  EQUIPMENT,  CLINICAL  LABORATORY  SERVICES,  AND  OTHER 
ISSUES  UNDER  THE  MEDICARE  PROGRAM 
May  22,  1990 


I.  INTRODUCTION 

The  American  Orthotic  and  Prosthetic  Association  (AOPA)  is 
the  association  representing  the  1,100  facilities  that  provide 
orthotic  and  prosthetic  care  to  the  physically  challenged 
throughout  the  United  States.    Practitioners  employed  by  AOPA 
members  design  and  fit  braces  and  prostheses  that  enable  these 
physically  challenged  individuals  to  overcome  often  serious  and 
crippling  injuries  and  return  to  productive  lives.  AOPA 
appreciates  this  opportunity  to  comment  on  fiscal  year  1991 
reconciliation  issues  relating  to  durable  medical  equipment  (DME) 
and  other  issues  under  the  Medicare  program. 

II.  BACKGROUND  ON  THE  ORTHOTIC  AND  PROSTHETIC 
INDUSTRY  AND  MEDICARE  REIMBURSEMENT  

Orthotic  and  prosthetic  (O&P)  services  involve  the  patient 
care  activity  of  a  highly-trained,  certified  allied  health 
practitioner  who  evaluates  the  needs  of  each  individual  patient, 
often  in  emergency  situations,  and  consults  closely  with  the 
prescribing  physicians  to  ensure  that  the  patient  is  fit  with  the 
proper  orthosis  (brace)  or  prosthesis  (artificial  limb)  for  his 
or  her  individual  needs.    The  O&P  specialist  then  designs  and 
fits  the  orthosis  or  prosthesis  for  the  patient.    Once  the 
initial  fitting  is  done,  the  orthotist  or  prosthetist  continues 
to  work  with  the  patient,  instructing  him  or  her  how  to  properly 
use  the  brace  or  prosthesis  and  conducting  follow-up  care 
throughout  the  course  of  the  patient's  disability  or 
rehabilitation  to  ensure  that  the  brace  or  prosthesis  continues 
to  fit  properly  and  is  properly  used  by  the  patient. 

The  O&P  field  is  a  relatively  small  one,  with  only  about 
2,600  certified  practitioners  available  to  serve  the  entire 
United  States.    The  services  of  this  industry  are  rehabilitative 
in  nature.     Typically,  they  reduce  the  length  of  stay  for 
beneficiaries  in  costly  inpatient  settings  and  help  restore 
mobility  and  ability  to  function  unaided,  making  it  possible  for 
the  O&P  patient  to  return  to  useful  work. 

Orthotic  and  prosthetic  services  have  been  covered  by 
Medicare  since  the  inception  of  the  program.    However,  in  the 
Omnibus  Budget  Reconciliation  Act  of  1987  (OBRA'87),  Congress 
adopted  a  drastic  change  in  the  reimbursement  methodology  for  O&P 
services.    OBRA'87  mandated  the  Six  Point  Plan,  a  new  fee 
schedule  reimbursement  methodology  for  DME  and  included  O&P 
services  in  the  plan.     Medicare  carriers  and  O&P  practitioners 
are  still  struggling  to  resolve  errors  in  the  new  fee 
schedules.     Congress  has  directed  the  Health  Care  Financing 
Administration  (HCFA)  and  the  General  Accounting  Office  (GAO)  to 
conduct  studies  on  the  impact  of  the  new  payment  methodology. 
These  reports  are  not  due  to  Congress  until  the  end  of  this 
year . 

III.  PROPOSAL  TO  REPLACE  "SIX  POINT  PLAN"  FOR  O&P 

The  O&P  field  did  not  write,  seek  or  endorse  the  Six  Point 
Plan,  a  measure  introduced  at  the  behest  of  the  DME  industry,  and 
maintains  that  O&P  has  been  inappropriately  lumped  together  with 
a  group  of  providers  who  do  not  comprise  an  allied  health 
discipline,  but  merely  sell  or  rent  products  to  support  certain 
treatment  modalities.    This  situation  has  been  exacerbated  by  the 
many  difficulties  experienced  by  the  O&P  field,  by  HCFA,  and  by 
the  various  carriers  during  the  implementation  of  the  Six  Point 
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Plan,  because  the  system  has  not  been  designed  to  address  the 
inherent  differences  between  O&P  and  DME.    The  failure  of  the 
"Six  Point  Plan"  to  address  these  inherent  differences  has 
resulted  in  (1)  inconsistencies  in  coverage  decisions  and  (2) 
wide  geographical  differences  in  payment.     GAO's  own 
investigation  thus  far  has  revealed  these  problems.     A  study  AOPA 
commissioned  from  Ernst  &  Young  in  1989  shows  these  and  other 
ways  in  which  the  Six  Point  Plan  has  adversely  affected  Medicare 
reimbursement  of  O&P.     The  following  three  AOPA  proposals  would 
address  these  problems. 

A.      Legislative  and  Regulatory  Separation 
of  O&P  from  DME  


First,  O&P  should  be  legislatively  separated  from  DME  for 
all  Medicare  purposes.     Such  separation  is  necessary  because  of 
the  wide  differences  between  O&P  and  DME.     O&P  is  radically 
different  from  DME  in  that  the  O&P  service  is  individual  to  the 
patient  and  is  as  much  a  professional  service  as  a  product.  The 
"product"  element  of  the  O&P  practice  (the  brace  or  prosthesis) 
is  only  part  of  the  total  package  of  medical  care  provided  by  an 
O&P  practitioner.     Unlike  DME,  the  brace  or  prosthesis  is 
typically  not  a  "product"  at  all  in  the  sense  that  it  can  be  used 
again  by  another  patient.     O&P  services  require  a  physician's 
prescription,  and  thus  utilization  cannot  be  stimulated  by  direct 
appeals  to  the  patient  through  advertising  and  promotion  of  a 
fungible  "product."    O&P  devices  are  generally  custom-fabricated 
and  custom-fit  for  each  individual  patient,  unlike  DME  products, 
which  are  reusable  or  rentable  by  another  individual. 

Indeed,  because  of  the  unique  combination  of  personal 
medical  service  and  skill  with  a  physical  object  (brace  or 
prosthesis)  provided  by  the  O&P  field,  O&P  Medicare  reimbursement 
since  the  1970s  has  used  a  unique  set  of  codes  ("L"-codes)  that 
were  specifically  designed  by  HCFA,  in  consultation  with  the  O&P 
field,  to  reimburse  both  the  professional  service  and  "product" 
elements  of  O&P. 

Further,  the  O&P  medical  field  is  completely  different  from 
DME  in  that  O&P  has  a  defined  body  of  clinical  knowledge,  a 
certification  program  to  ensure  that  practitioners  have 
sufficient  education,  training  and  skill  to  meet  the  complex 
needs  of  rehabilitation  patients,  a  well-established 
baccalaureate  educational  program  in  ten  major  universities,  and 
intensive  professional  involvement  with  the  patient. 

The  subsuming  of  O&P  within  the  completely  different 
category  of  DME  has  had  serious  adverse  affects  on  the  O&P 
profession  in  the  last  several  years.     Most  significantly,  this 
inappropriate  melding  of  two  very  different  medical  services 
resulted  in  the  application  to  O&P  of  the  Six  Point  Plan  without 
input,  assessment  or  preparation  from  the  O&P  industry.  The 
problem  persisted  in  OBRA'89,  when  Medicare  budget  proposals  for 
DME  were  (without  explicit  statement)  held  to  cover  O&P  as 
well.     This  confusion  caused  policymakers  to  inadvertently 
consider  action  dramatically  affecting  the  O&P  industry  without 
the  benefit  of  cost  estimates  or  Administration  explanation  as  to 
how  such  proposals  might  specifically  affect  O&P  practitioners. 

Thus,  the  O&P  field's  foremost  request  of  policymakers  is 
that  this  field  be  treated  and  evaluated  differently  from  DME  by 
Medicare.     The  separation  of  O&P  from  DME  will  serve  to  ensure 
that  the  O&P  provider  will  be  reimbursed  in  a  fair  and  equitable 
way  as  well  as  afford  the  Medicare  beneficiary  continued  access 
to  quality  O&P  health  care  services. 
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B.      Reduced  Number  of  O&P  Carriers 

AOPA's  second  proposal  is  that  the  number  of  Medicare 
carriers  be  reduced  for  O&P  claims  processing.     There  are 
currently  58  Part  B  carriers  responsible  for  making  payment  to 
providers  of  O&P  patient  services.     By  law,  carrier  participation 
in  the  Medicare  program  is  contingent  upon  their  meeting  criteria 
designed  to  promote  the  more  effective  and  efficient 
administration  of  the  Medicare  program.     However,  the  current 
carrier  structure  for  orthotic  and  prosthetic  patient  services  is 
not  effective  or  efficient  and  has  contributed  to  the  problems  of 
inconsistent  coverage  decisions  and  payment  variations.     The  O&P 
field  is  extremely  small  (only  2,600  practitioners  nationwide); 
therefore,  carriers  have  little  opportunity  to  develop  sufficient 
expertise  and  data  to  render  sound  coverage  and  reimbursement 
decisions.     The  handling  of  O&P  patient  care  claims  by  a  large 
number  of  carriers  has  been  characterized  by  inappropriate  and 
inconsistent  coverage  decisions  —  confusing  patients, 
practitioners,  and  prescribing  physicians.     In  addition,  the 
administrative  cost  of  providing  O&P  reimbursement  is 
unnecessarily  high. 

HCFA  has  already  recognized  the  benefits  of  the  supercarrier 
concept  (a  small  number  of  carriers  for  the  entire  nation)  in 
both  the  Intermediary  and  Carrier  communities  to  address  provider 
concerns  about  inappropriate  and  inconsistent  coverage  decisions 
and  provide  efficiency  in  operations.     This  method  was 
implemented  in  the  parenteral  and  enteral  nutrition  (PEN)  and 
home  care  areas  in  the  mid-1980s  and  has  proved  useful  in 
achieving  consistency  in  coverage  decisions,  operational 
efficiency  and  cost-effectiveness.     Recently,  HCFA  has 
established  a  special  task  force  to  address  problems  caused  by 
the  multiplicity  of  carriers.     AOPA  supports  this  effort,  and 
asks  Congress  to  direct  the  agency  to  expand  its  use  of 
supercarriers  to  O&P. 

The  organized  field  of  O&P  proposes,  under  the  authority  of 
42  U.S.C.  §1395m(a) (12) ,  that  the  number  of  designated  carriers 
authorized  to  handle  the  administration  of  Part  B  O&P  claims  be 
reduced  to  two  carriers  nationwide  for  the  following  reasons: 

1 .  More  Uniform  Interpretation  of  Medicare  Rules  -  HCFA ' s 
guidelines  are  subject  to  interpretations  by  carriers. 
Reducing  the  number  of  carriers  responsible  for  interpreting 
Medicare  rules  will  reduce  the  number  of  inconsistencies, 
thereby  providing  a  more  uniform  standard  of  patient  care 
for  Medicare  beneficiaries. 

2.  Expertise  in  Claims  Processing  -  Decreasing  the  number  of 
designated  carriers  will  give  these  carriers  a  volume  of  O&P 
claims  sufficiently  large  to  develop  an  expertise  in  O&P 
claims  processing.     This  experience  should  result  in  more 
consistent  and  accurate  coverage  determinations  and  new 
claim  processing  proficiencies. 

3.  Control  of  Administrative  Costs  -  As  administrator  of  the 
Medicare  program,  HCFA  seeks  to  control  or  reduce 
administrative  costs  by  means  that  will  not  harm  the  level 
and  quality  of  service  provided  to  beneficiaries. 
Concentrating  the  workload  from  a  particular  class  of 
providers  in  fewer  carriers  has  the  potential  to  achieve 
these  goals  through  cost  avoidance. 

At  present,  there  is  not  a  standardized  automated  claims 
processing  system  in  use  by  all  carriers.  Consequently, 
when  a  Medicare  program  change  requires  a  change  in  the 
automated  claims  processing  system,  HCFA  must  fund  this 
activity  at  58  sites.     Absent  a  standard  system,  substantial 
administrative  dollars  could  be  saved  by  reducing  the  number 
of  carriers  processing  O&P  claims. 
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4.  Ease  of  Communication  with  Members  of  the  O&P  Field  -  It  is 
important  that  Medicare  program  policy  be  clearly  and 
uniformly  understood  by  Medicare  carriers  if  consistency  in 
coverage  and  reimbursement  determinations  is  to  be 
achieved.     It  is  currently  difficult  to  ensure  this  because 
of  the  large  number  of  carriers  involved  and  because 
guidelines,  no  matter  how  well  written,  are  frequently 
subject  to  interpretation. 

Communication  of  O&P  program  policy  would  be  facilitated,  as 
well  as  less  costly,  if  the  number  of  carriers  processing 
O&P  bills  were  reduced.     HCFA's  resources  could,  therefore, 
be  used  more  efficiently  and  effectively. 

5.  Ease  of  Data  Collection  -  The  collection  and  maintenance  of 
data  are  vital  to  efficient  and  effective  program 
administration.     Collection  and  verification  of  O&P  data 
would  be  facilitated  if  the  number  of  carriers  were  reduced 
to  two.     At  present,  HCFA  must  collect  and  verify  data  from 
58  sites. 

6.  Ease  of  HCFA's  Monitoring  of  Carrier  Performance  - 
Monitoring  of  carrier  performance  requires  considerable 
expenditures  in  time  and  personnel.     Monitoring  carrier 
performance  with  respect  to  O&P  health  care  providers  would 
be  improved  if  HCFA  needed  to  focus  its  attention  on  two 
carriers  rather  than  58  carriers.     This  more  effective  use 
of  resources  should  lead  to  earlier  identification  of 
problems  and  quicker  corrective  actions,  and  would  help 
ensure  that  Medicare  beneficiaries  receive  the  appropriate 
levels  of  health  care. 

C.      Revised  Medicare  Reimbursement  System  for  O&P 

AOPA's  third  proposal  is  that  Congress  direct  HCFA  to  modify 
the  current  reimbursement  of  O&P.     While  the  development  of  the 
present  L  code  section  of  the  HCPCS  promotes  fair  and  equitable 
reimbursement  through  uniform  description  of  the  O&P  devices, 
encroachment  into  the  system  by  other  types  of  providers  has 
resulted  in  commingled  data  in  the  database  used  by  Medicare 
carriers  to  calculate  reimbursement.     This  has  made  the  • 
determination  of  accurate  reimbursement  very  difficult  for 
Medicare  carriers  and  caused  a  serious  lack  of  consistency  in 
payment  policies.     The  dilemma  is  twofold.     (1)  The  coding  system 
is  misused,  because  in  some  cases,  reimbursement  is  based  on 
mistakenly  coded  data  leading  to  inconsistent  coverage 
decisions.     (2)  Reimbursement  levels  are  affected  by  non-O&P 
providers'  charges,  leading  to  wide  variations  in  payment.  Many 
non-O&P  charges  are  those  of  other  service  providers,  whose 
charges  for  O&P  codes  are  frequently  artificially  low  because, 
unlike  O&P  practitioners,  they  can  also  bill  for  office  visits. 

AOPA  is  presently  refining  a  plan  to  address  these  problems 
through  some  fairly  simple  coding  changes  and  other  means.  When 
AOPA's  proposal  is  completed  in  the  very  near  future,  it  will 
help  address  policy  inconsistencies  and  payment  variations-  It 
will  also  recognize  the  inherent  differences  between  the  service 
and  nonservice  health  care  provider.    As  a  result,  both 
categories  are  likely  to  be  reimbursed  in  a  more  fair  and 
equitable  way,  which  will  ultimately  benefit  the  patient 
beneficiary. 

IV.     MEDICARE  BUDGET  PROPOSALS  FOR  FISCAL  YEAR  1991 

The  Administration  has  made  the  following  budget  proposals 
for  fiscal  year  1991  (FY' 91)  that  would  affect  O&P  practitioners. 

First,  the  Administration  has  proposed  to  cap  reimbursement 
at  the  median  of  all  local  fee  schedules.     Second,  the 
Administration  has  proposed  that  local  fee  schedule  payments  that 
are  at  or  above  the  national  median  cap  would  receive  no  payment 
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updates.  Third,  the  Administration  proposes  to  "give  serious 
consideration"  to  competitive  bidding  demonstrations  for  DME. 

Before  discussing  these  proposals,  AOPA  notes  that  this 
year,  as  in  the  past  few  years,  budget  proposals  for  DME  have 
been  treated  as  including  O&P  —  notwithstanding  the  fact  that 
the  two  are  completely  different.     As  noted  earlier,  O&P  should 
be  legislatively  separated  from  DME  for  all  Medicare  purposes, 
including  budget  proposals  and  savings  estimates. 

AOPA  has  not  yet  formulated  a  final  position  on  the 
Administration's  DME  proposals  this  year,   in  part  because  some  of 
them  have  not  been  presented  with  sufficient  detail  to  permit  a 
thorough  evaluation.     However,  the  Association  does  wish  to 
identify  certain  factors,  specific  to  the  O&P  field,  that 
Congress  should  be  aware  of  in  considering  these  proposals  with 
respect  to  O&P. 

With  regard  to  the  national  median  limitation  and  no-update 
proposals,  AOPA  believes  the  Six  Point  Plan  should  be  eliminated 
for  O&P  and  does  not  oppose  the  concept  of  a  national  system  to 
replace  it.    However,  AOPA  is  concerned  that  a  cap  at  the  current 
national  median,  which  reflects  many  artificially  low  non-O&P 
charges,  might  compromise  the  availability  of  O&P  services, 
especially  in  rural  areas.     Consequently,  beneficiaries  might 
have  to  travel  sometimes  hundreds  of  miles  to  obtain  care.  Where 
care  was  unavailable,  Medicare  and  other  government  and  societal 
costs  would  rise  substantially  due  to  longer  hospital  stays  and 
work  furloughs  for  patients  who  could  not  be  provided 
rehabilitative  services  quickly. 

The  threat  of  reduced  availability  of  O&P  services  already 
exists  due  to  reductions  in  federal  funds  for  O&P  training  —  a 
costly  program  of  study  because  of  the  substantial  investment  in 
clinical  items  and  services  necessary  to  provide  this 
education.    Without  adequate  educational  funds,  O&P  practitioners 
cannot  be  trained,  and  thus,  cannot  replace  others  in  the  field 
who  are  leaving  it  due  to  death  and  retirement.     This  problem  is 
particularly  acute  now  because  the  average  age  of  O&P 
practitioners  is  high  (in  the  50s),  meaning  that  practitioners 
are  already  leaving  the  field  much  faster  than  students  can  be 
trained  to  replace  them. 

With  regard  to  the  Administration's  proposal  for  competitive 
bidding  for  DME,  it  is  difficult  to  comment  on  this  proposal  at 
all  because  no  specific  competitive  bidding  model  has  been 
described.    However,  it  is  possible  that  competitive  bidding 
might  be  inappropriate  for  the  O&P  industry  because  every  O&P 
procedure  is  different.    The  O&P  "L"  codes  were  developed  by  HCFA 
as  an  "add-on"  or  modular  system,  with  each  procedure  described 
by  a  combination  of  several  modular  codes.     Consequently,  there 
is  no  "basic"  or  "garden  variety"  artificial  limb.     Thus,  any 
"competitive  bidding"  demonstration  that  is  developed  for  O&P 
should  take  this  fact  into  account  and  be  devised  in  close 
consultation  with  the  O&P  field. 

V.  CONCLUSION 

AOPA  urges  Congress  to  deal  with  the  problems  in  Medicare 
reimbursement  of  O&P,   including  payment  variations  and  coverage 
inconsistencies,  in  three  ways:     (1)  a  legislative  separation  o£ 
O&P  from  DME;  (2)  adoption  of  a  supercarrier  concept;  and  (3)  a 
modified  reimbursement  system  for  O&P. 

With  respect  to  the  Administration's  proposals,  O&P  payment 
levels  and  competitive  bidding  concepts  should  be  considered  by 
Congress  in  consultation  with  the  O&P  field  to  avoid  compromising 
the  availability  of  cost-effective  O&P  services. 


O'Connor  &  Hannan 
Counsel  for  the  American 

Orthotic  &  Prosthetic  Association 
1919  Pennsylvania  Avenue,  N.W. 
Washington,  D.C.  20006 
(202)  887-1400 


June  5,  1990 
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POSITION  OF  CONCERN  FOR  DYING 
AND  THE  SOCIETY  FOR  THE  RIGHT  TO  DIE 
ON  THE   "PATIENT  SELF  DETERMINATION  ACT  OF  1990" 


Concern  for  Dying  and  the  Society  for  the  Right  to  Die  are 
national  not-for-profit  organizations  that  serve  as  central  sources 
of  information  to  all  parties  involved  in  the  exercise  of  a  person's 
right  to  refuse  treatment.     Both  groups  are  dedicated  to  advocacy  of 
patients'   rights  and  to  addressing  the  legal,  medical,   ethical  and 
social  issues  involved  in  making  decisions  about  the  use  of  life- 
sustaining  treatment  and  the  proper  care  of  dying  patients. 

These  common  goals  led  to  the  recent  decision  by  both  Boards  of 
Directors  to  merge  into  one  organization,   to  be  called  the  National 
Council  on  Death  and  Dying;   the  legal  process  for  approval  of  the 
merger  is  underway.     The  two  organizations'  members  and  supporters 
total  500,000  nationwide.     They  stand  for  the  proposition  that 
decisions  about  the  nature  and  extent  of  life-sustaining  measures 
should  be  determined  by  each  individual's  expressed  values  and 
personal  preferences,   or  failing  that,  by  the  individual's  best 
interests . 

A  major  component  of  the  two  organizations'   past  and  present 
program  is  the  free  distribution  of  advance  directives — both  living 
wills  and  durable  powers  of  attorney  for  health  care.  Both 
organizations  provide  state-specific  documents,   with  guideline 
letters  explaining  their  use.     In  recent  years,   the  level  of  interest 
in  advance  planning  for  health  care  has  skyrocketed.     In  February 
alone,   the  two  organizations  distributed  more  than  35,000  advance 
directives.     In  addition  to  giving  out  documents,   the  two  groups 
provide  public  and  professional  educational  programs,   to  urge  people 
to  make  use  of  advance  directives  and  to  educate  the  health  care 
community  to  the  importance  of  honoring  them. 

The  Patient  Self  Determination  Act  is  a  welcome  boost  from  the 
federal  government  which  will  make  that  work  easier. 

Patients  are  not  sufficiently  informed  about  existing  rights. 
The  time  at  which  most  people  learn  of  their  power  to  make  choices  is 
when  it  is  too  late — when  a  patient  is  already  incompetent  and  has 
not  clearly  expressed  his  or  her  wishes,   and  when  heart-wrenching  and 
sometimes  legally  suspect  decisions  about  the  use  of  life-sustaining 
treatment  must  nonetheless  be  made.     According  to  a  recent  poll  in 
the  National  Law  Journal,    88%  of  Americans  would  want  their  family 
(not  the  courts  or  legislatures)    to  make  decisions  about  life- 
sustaining  treatment  on  their  behalf.     Despite  this  overwhelming 
public  desire  for  private  and  personalized  decisions,   families  are 
frequently  not  permitted  to  act  without  an  advance  directive. 

The  proposed  legislation  would  formalize  the  discussion  of 
advance  directives,   so  that  patients  would  have  the  information  they 
need  in  order  to  document  their  wishes.     This  is  very  welcome.  Most 
people  know  whether  or  not  they  would  want  life  support  when  it  would 
only  prolong  the  dying  process,    or  at  least  know  whom  they  would 
trust  to  make  that  decision  for  them.     The  Patient  Self  Determination 
Act  would  inform  them  of  the  need  to  write  down  those  preferences  in 
advance,   so  as  to  ensure  that  their  wishes  will  be  honored.     It  is 
well  known  that  decisions  about  the  use  of  life-sustaining  care  are 
made  daily;   this  legislation  would  bring  us  closer  to  the  ideal 
situation  where  every  one  of  those  decisions  would  be  based  on  clear 
information  from  the  patient,  so  that  decisions  will  be  made  on  an 
individualized  basis,   consistent  with  , the  person's  private  values  and 
preferences . 
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The  legislation  as  currently  written  causes  concern  in  two 
areas:  its  implementation  and  its  long-term  effects.  Great 
sensitivity  on  the  part  of  health  care  providers  will  be  required 
when  advance  directives  are  discussed  at  the  time  of  admission  to  a 
hospital.     There  is  no  escaping  the  fact  that  advance  directives 
address  decisionmaking  for  patients  who  are  hopelessly  ill  and  will 
not  recover  the  ability  to  communicate  their  own  choices.     It  is  a 
very  delicate  matter  to  bring  up  the  possibility  of  death. 

A  careful  and  considerate  method  of  introducing  people  to  living 
wills  and  durable  powers  of  attorney  can  be  developed,   but  the 
health  care  community  will  have  to  rise  to  the  task  to  ensure  that 
this  does  not  become  a  bureaucratic  compliance  exercise  that  fails  to 
inform  people  sensitively  and  effectively  of  their  rights.     There  are 
two  extremes  to  avoid:   either  coercing  people  into  signing  advance 
directives,   or  discouraging  them  from  truly  thinking  through  this 
issue,   by  giving  summary  notice  of  the  existence  of  the  documents. 
Health  care  providers  must  also  be  mindful  of  the  possible  perception 
that  patients  who  sign  advance  directives  will  not  receive  all  the 
treatment  they  do  want — a  very  realistic  fear  in  indigent 
communities,   where  access  to  care  is  a  pressing  issue. 

Equally  important  is  ensuring  that  doctors  remain  a  central  part 
of  the  discussion  process.     Talking  with  a  physician  about  one's 
personal  preferences  is  as  significant  as  signing  the  document.  The 
discussion  ensures  that  the  patient  and  doctor  understand  each 
other's  perspectives,   and  agree  about  the  type  of  care  that  will  be 
delivered  at  the  end  of  life.     It  would  be  very  unfortunate  if  living 
wills  were  to  be  seen  as  merely  part  of  the  admissions  process — like 
documenting  insurance  coverage — rather  than  part  of  an  essential 
dialogue  between  patient  and  doctor  about  patient  care.  Physicians 
must  not  abdicate  their  duty  to  discuss  these  issues  with  their 
patients.     This  legislation  should  not  allow  them  to  pass  the  buck. 

The  educational  provision  of  the  bill  is  vital.     The  more  that 
is  known  about  the  right  to  refuse  treatment,   and  the  more  the  health 
care  community  understands  its  obligation  to  respect  that  right,  the 
greater  the  prospect  of  developing  sensible  methods  of 
decisionmaking.     In  fact,   what  is  most  attractive  about  this  bill  is 
its  educational  and  informative  components.     While  the  federal 
government  should  not  require  that  people  complete  living  wills,  or 
insist  that  patients  make  any  specific  types  of  decisions,   it  can 
have  a  very  positive  influence  by  ensuring  that  the  public 
understands  its  rights  and  learns  about  its  options.     The  National 
Council  on  Death  and  Dying  would  welcome  the  opportunity  to  share  its 
experience  in  creating  effective  educational  programs,   and  to  assist 
in  developing  materials  for  that  purpose. 

We  would  urge  the  subcommittee  to  consider  ways  to  foster 
discussion  about  advance  directives  at  moments  other  than  merely  upon 
hospital  admission.     Sending  information  about  living  wills  and 
durable  powers  along  with  Medicare  and  Medicaid  material,  for 
example,   might  be  an  important  introduction.     Doctors  might  also  be 
compensated  for  time  spent  in  discussing  advance  directives. 

We  welcome  the  involvement  of  the  federal  government  in  helping 
patients  learn  about  the  right  to  accept  or  refuse  treatment,   and  the 
importance  of  documenting  their  personal  preferences.     This  is  a 
significant  step  toward  the  inclusion  of  advance  planning  as  a 
standard  part  of  general  health  care. 
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GENESEE  COUNTY  MEDICAL  SOCIETY 
806  Tuuri  Place 
Flint,  Michigan  48503 
Telephone  238-3781 


The  Honorable  Robert  J.  Leonard 
Chief  Counsel 

Committee  of  Ways  and  Means 
U.  S.  House  of  Representatives 
1102  Longworth  House  Building 
Washington,  D.  C.  20515 

WRITTEN  TESTIMONY 
FOR  THE 
SUBCOMMITTEE  ON  HEALTH 
OF  THE  COMMITTEE  ON  WAYS  AND  MEANS 
U.  S.  HOUSE  OF  REPRESENTATIVES  HEARING  ON  FISCAL  YEAR  1991 
RECONCILIATION  ISSUES  RELATING  TO  HOUSE  RESOLUTION  4449, 
PATIENT  SELF-DETERMINATION  ACT  OF  1990 

The  Genesee  County  Medical  Society  submits  this  testimony  in  support 
of  House  Resolution  4449,  the  Patient  Self-Determination  Act  of  1990.  In 
1986,  the  Genesee  County  Medical  Society  adopted  a  "Living  Will/Durable 
Power  of  Attorney"  document.     The  document  was  adopted  due  to  Michigan 
Legislature's  inability  to  pass  laws  validating  such  a  document.  Despite 
that  fact,  the  physicians  of  the  Genesee  County  Medical  Society  felt  that 
patients  and  families  deserve  the  right  to  self-determination  during  very 
trying  times  in  their  lives,   times  when  the  patient  might  not  be  able  to 
speak  for  him  or  herself. 


During  the  past  four  years,  hundreds  of  the  Genesee  County  Medical 
Society  Living  Wills/Durable  Power  of  Attorney  documents  have  been  signed 
and  filed.     Many  have  been  exercised.     As  of  this  date,  this  has  proven 
to  be  of  only  positive  benefit  to  the  patients  families  and  the  involved 
physicians.     No  examples  have  yet  to  be  discovered,  where  the  involvement 
of  a  Living  Will/Durable  Power  of  Attorney  document  has  caused  an  upheaval 
in  the  treatment  process.     (A  copy  of  the  Living  Will/Durable  Power  of  At- 
torney document  and  cover  memo  to  physicians  is  attached.) 

During  this  time  of  increasing  liability  risks  for  physicians  and  a 
shifting  in  the  medical  care  organizational  environment,  there  is  no  ques- 
tion that  the  acceptance  of  Living  Wills  can  go  a  long  way  toward  allevi- 
ating very  trying  conflicts  between  patients  and  their  families  vis-a-vis 
the  medical  community.     Since  some  State  Legislatures  are  still  unable,  or 
unwilling  to  pass  such  Statutory  recognition,  action  on  the  part  of  the 
Federal  government  would  be  lauded  by  those  involved  in  the  field. 

The  Genesee  County  Medical  Society  has  received  substantial  recogni- 
tion for  its  ethical  position  on  Living  Wills,  including  articles  in  sev- 
eral national  magazines.     What  is  sad  is  that  this  recognition  has  resulted 
from  the  uniqueness  of  our  position,  a  situation  which  would  be  unnecessary 
if  legislative  action  were  to  be  taken.     Our  own  Senator  Levin  is  to  be  com- 
mended for  his  position  on  Living  Wills  and  patients  self-determination. 

If  there  is  anything  that  we  can  do  to  further  this  process,  we  would 
be  honored  to  be  notified  of  how  to  help. 

Submitted  by: 

JoTmwJ  Tauscher,  M.  D.,* 

President,  Genesee  County  Medical  Society 

'Cathy  0.  Blight,  M.  D. , 

District  Director  of  the  Genesee  County  Medical  Society 
to  the  Michigan  State  Medical  Society 

Peter  A.  Levine,  M.P.H. ,  f&d*Lft~~C^f 

Executive  Director,  Genesee  County  Medical  Society 


JWT/COB/PAL/wjf  -  5/29/90 
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GENESEE  COUNTY  MEDICAL  SOCIETY 
806  Tuuri  Place 
Flint,  Michigan  48503 
Telephone  238-3781 


Memo  Tos    Genesee  County  Medical  Society  Membership 

From:         Ethics  Committee  of  the  Genesee  County  Medical  Society 

Re:  Living  Will  Declarations 


The  enclosed  form  is  a  Living  Will  Declaration  which  has  b.een 
prepared  by  legal  counsel  for  the  Genesee  County  Medical  Society. 
Counsel  has  advised  us  that  there  is  no  current  Michigan  Statutes 
specifically  recognizing  living  wills  but,  nevertheless,  they  are 
in  constantly  wider  use. 

Should  your  patient  initiate  a  discussion  with  you  indicating  the 
desire  to  create  a  living  will,  we  suggest  that  you  show  your 
patient  the  attached  form  of  Living  Will  Declaration.    If  your 
patient  desires  to  sign  such  a  form,  it  is  our  suggestion  that 
you  advise  the  patient  to  sign  more  than  one  form  in  the  presence 
of  two  disinterested  witnesses  who  should  sign  in  the  place  pro- 
vided.   A  signed  copy  should  be  returned  to  you  to  be  placed  in 
the  patient's  medical  records.    Other  signed  copies  should  be  de- 
livered to  the  patient '8  attorney  (if  he  or  she  has  one)  and, 
most  definitely,  to  patient's  closest  living  relative  and/or  a 
caring  person  familiar  with  the  patient's  daily  needs  (EXAMPLE: 
Neighbor,  clergyman  or  companion). 

You  should  point  out  to  your  patient  that  he/she  should  designate 
someone  to  act  on  his/her  behalf  in  the  event  the  patient  is  in- 
capacitated.    A  Designation  Clause  form  is  included  at  the  bottom 
of  the  Living  Will  Declaration  for  this  purpose. 
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IT  IS  RECOMMENDED  THAT  YOU 
CONTACT  YOUR  ATTORNEY  PRIOR 
TO  SIGNING. 


ULNL5LL  COUMY  MLD1UAL  SOCIETY 
—  806  Tuuri  Place 

Flint,  Michigan  48503 
Telephone  238-378! 


Living  Will  Declaration 

To  My  Family,  Physician  and  Medical  Facility: 


I,   ,  being  of  sound  mind,  voluntarily 

make  known  my  desire  that  my  dying  shall  not  be  artificially  prolonged  under  the 
following  circumstances: 

If  I  should  have  an  injury,  disease  or  illness  regarded  by  my  physician  as 
incurable  and  terminal,  and  if  my  physician-determines  that  the  application  of  life- 
supporting  procedures  would  serve  only  to  prolong  artificially  the  dying  process, 
I  direct  that  such  procedures  be  withheld  and  withdrawn  and  that  I  be  permitted 
to  die.  I  want  treatment  limited  to  those  measures  that  will  provide  me  with 
maximum  comfort  and  freedom  from  pain.  Should  I  become  unable  to  participate 
in  decisions  with  respect  to  my  medical  treatment,  it  is  my  intention  that  these 
decisions  be  honored  by  my  family  and  physician(s)  as  a  final  expression  of  my 
legal  right  to  refuse  medical  treatment,  and  I  accept  the  consequences  of  this 
refusal. 


Dated;  ,198  Signed: 


Witn«i$ 


DESIGNATION  CLAUSE  (optional') 

Should  I  become  comatose,  incompetent  or  otherwise  mentally  or  physically 

incapable  of  communication,  I  authorize   , 

presently  residing  in  ,  to  make  treatment  decisions 

on  my  behalf  in  accordance  with  my  Living  Will  Declaration.  I  have  discussed  my 
wishes  concerning  terminal  care  with  this  person,  and  I  trust  his/her  judgment  on 
my  behalf. 

Dated:  198  Signed:  


•If  I  have  not  designated  a  proxy  as  provided  above,  I  understand  that  my  Living  Will  Declaration 
shall  nevertheless  be  given  effect  should  the  appropriate  circumstances  arise. 
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Statement  of  the  National  Association  of  Medical  Directors  of  Respiratory  Care 

The  National  Association  of  Medical  Directors  of  Respiratory  Care 
(NAMDRC)  welcomes  the  opportunity  to  comment  on  Medicare  payments 
for  durable  medical  equipment,  particularly  oxygen  and  oxygen 
related  equipment.  This  important  issue  was  raised  in  hearings 
held  by  the  Ways  and  Means  Health  Subcommittee  on  May  22,  1990. 

Since  1978  NAMDRC  has  been  working  with  HHS/HCFA  to  address  a  wide 
range  of  issues  related  to  pulmonary  medicine  and  the  Medicare 
program.  Recently  we  have  been  involved  with  the  creation  of  new 
DRGs  to  accomodate  long  term  ventilator  patients,  and  currently  we 
are  helping  the  Department  revise  HCFA  Form  484,  its  Certificate 
for  Medical  Necessity,  a  lengthy  prescription  form  which  HCFA  uses 
to  certify  appropriateness  of  home  oxygen. 

This  most  recent  experience  has  highlighted  for  us  significant 
problems  in  the  implementation  of  the  oxygen  reimbursement  portion 
of  the  Six  Point  Plan.  Under  that  plan,  oxygen  is  reimbursed  at 
a  flat  rate,  assuming  the  flow  rate  for  the  oxygen  is  between  one 
and  four  liters  per  minute.  If  the  flow  rate  is  below  that  rate, 
reimbursement  is  cut  50%;  if  the  flow  rate  is  above  four  liters, 
the  reimbursement  is  increased  50%.  On  the  surface,  this  seems  to 
be  a  rational  approach.  It  provides  a  flat  rate  payment  for  what 
many  assumed  would  be  "most"  oxygen  payments.  But  it  did  not  take 
into  account  technologies  such  as  transtracheal  oxygen,  a  delivery 
modality  by  which  patients  are  significantly  more  mobile  and  more 
productive  than  the  traditional  nasal  cannula/concentrator  delivery 
method.  Also,  the  reimbursement  system  fuels  decision  making 
solely  on  the  basis  of  oxygen  consumption  and  delivery  systems. 
The  cheapest  systems ,  oxygen  concentrators ,  quickly  became  the 
norm  under  current  medicare  guidelines  and  liquid  systems 
virtually  have  disappeared  as  suppliers  repeatedly  told  Medicare 
beneficiaries  that  "Medicare"  will  no  longer  pay  for  their  liquid 
systems . 


184 


This  serves  to  illustrate  that  decisions  are  being  made  based  on 
financial  considerations  rather  than  health  needs,  and,  among 
physicians,  that  causes  serious  concern.  Liquid  systems  are 
appropriate  under  many  cicumstances ,  and  patients  should  receive 
such  systems,  particularly  if  the  physician  requests  it  and 
justifies  it  medically.  For  example,  patients  who  are  ambulatory 
but  require  oxygen  for  ambulating  are  essentially  "imprisoned"  in 
their  homes  by  this  regulation.  The  fact  of  the  matter  is  that  in 
virtually  all  cases,  the  physician  simply  has  no  option  but  to 
order  supplementary  oxygen,  and  the  decision  on  the  specific 
delivery  system  is  left  to  the  durable  medical  equipment  supplier. 
Understandably,  the  latter  has  a  vested  interest  to  provide  the 
cheapest  system  rather  than  the  most  appropriate  one.  Hence,  when 
the  supplier  orders  a  concentrator  for  the  elderly  woman  who  would 
benefit  from  a  -liquid  system,  she  is  now  confined  to  the  fifty 
foot  tether  that  is  inherent  with  oxygen  concentrators .  Daily 
activities  of  living  become  truly  restrictive  —  no  support 
groups,  no  easy  trips  to  the  grocery  store  or  post  office,  no 
regular  trips  to  the  physician's  office.  The  liquid  system  which 
would  encourage  this  ambulation  is  simply  not  in  the  supplier's 
best  interest,  and  he  is  the  de  facto  decision  maker  in  this 
process. 

The  impact  on  the  Medicare  program  is,  in  theory,  reduced  dollars 
expended,  but  the  beneficiary  is  now  confined  and  restricted 
because  the  more  mobile  liquid  systems  have  been  eliminated  as  an 
option,  not  by  the  prescribing  physician  but  by  the  supplier. 

As  the  Subcommittee  deliberates  options  regarding  durable  medical 
equipment,  we  urge  you  to  consider  this  paradox.  By  leaving  the 
final  decision  for  medical  equipment  to  the  supplier,  a  conflict 
of  interest  is  ultimately  established.  Creating  incentives  for 
providers  to  deliver  the  most  appropriate  oxygen  delivery  system, 
not  the  one  that,  in  the  short  run  gives  the  appearance  of  being 
the  most  economical ,  will  in  the  long  run  be  more  cost  efficient 
through  promotion  of  better  health  and  simultaneously  be  medically 
appropriate . 
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STATEMENT  OP  THE  NATIONAL  ASSOCIATION  OF  PORTABLE  X-RAY 
PROVIDERS  BEFORE  THE  SUBCOMMITTEE  ON  HEALTH,  COMMITTEE  ON 
WAYS  AND  MEANS  FISCAL  YEAR  1991,  CLINICAL  LABORATORY  SERVICES, 
AND  OTHER  ISSUES  UNDER  THE  MEDICARE  PROGRAM 
May  22,  1990 


I.  INTRODUCTION 

The  National  Association  of  Portable  X-Ray  Providers  (NAPXP) 
submits  this  statement  on  the  Bush  Administration's  budget 
proposals  for  Fiscal  Year  (FY)  1991.     The  Association  is  a  ten- 
year  old  organization  representing  suppliers  of  portable  x-rays 
throughout  the  United  States.     The  NAPXP  is  vitally  concerned 
about  Medicare  budget  actions  because  over  90  percent  of  portable 
x-ray  services  are  reimbursed  by  Medicare.     Thus,  the  NAPXP 
respectfully  urges  the  Committee  to  consider  its  views  on  FY  1991 
Medicare  Part  B  proposals. 

II.  BACKGROUND  ON  THE  PORTABLE  X-RAY  SERVICE 
AND  MEDICARE  REIMBURSEMENT  


A.  The  Nature  of  the  Portable  X-Ray  Service 

Portable  x-ray  suppliers  are  companies  that  bring  x-rays  to 
the  bedsides  of  elderly  homebound  or  nursing  home  patients. 
Typically,  they  are  small,  literally  "Mom-and-Pop"  firms  founded 
by  former  x-ray  technologists  who  remain  closely  involved  in  the 
day-to-day  business.     Portable  x-rays  are  performed  entirely  by 
x-ray  technologists,  with  no  physician  involvement  in  the  taking 
of  the  x-ray  or  transportation  of  the  equipment  to  patients. 
Thus,  portable  x-rays  are  not  physicians'  services.     (The  films 
are  sent  to  outside,  unrelated  physicians  for  interpretation 
only. ) 

The  only  alternative  to  the  portable  x-ray  service  is 
transporting  the  patient  in  an  ambulance  to  a  hospital,  which 
entails  potentially  injurious  physical  movement  and  mental 
trauma.     The  portable  x-ray  service  generally  costs  one-third  to 
one-fourth  as  much  as  the  ambulance  alternative,  and  provides  a 
faster  turnaround  of  films  to  the  attending  physician,  thus 
speeding  diagnosis  and  treatment  of  injuries.     Portable  x-rays 
are  functionally  different  from  physicians'  office  x-rays  and 
much  costlier  to  provide  because  of  the  special  difficulties 
created  by,  and  training  required  for,  a  geriatric,  infirm 
clientele  and  the  need  to  transport  the  x-ray  equipment  and  then 
assemble,  dismantle,  and  reassemble  it  for  each  patient  who  is 
x-rayed. 

B.  History  of  Medicare  Reimbursement  of 
Portable  X-Ray  Services  

Portable  x-ray  services  have  been  covered  by  Medicare  since 
early  in  the  history  of  the  Medicare  program,  and  have  been 
recognized  by  statute  as  non-physicians'  services.     See  42  U.S.C. 
§1395x(s) (3) .     Similarly,  the  Health  Care  Financing 
Administration  (HCFA)  devised  a  unique  payment  instruction  for 
portable  x-ray  services  that  is  embodied  in  a  separate  section 
(5244)  of  the  Medicare  Carriers  Manual. 

Notwithstanding  this  recognition  of  the  portable  x-ray 
service  by  Medicare  program  authorities  as  a  unique,  non- 
physician's  service,  the  portable  service  Has  been  ignored  or 
misunderstood  by  the  local  Medicare  carriers  because  of  the 
relatively  miniscule  size  of  the  business:     portable  x-rays 
represent  less  than  2  percent  of  all  Medicare  radiology 
procedures.     Consequently,  Medicare  carriers  in  many  parts  of  the 
country  have  historically  treated  portable  x-ray  services 
incorrectly  as  physicians'  services,  despite  many  efforts  by 
portable  x-ray  suppliers  to  explain  that  physicians  are  not 
involved  in  providing  the  service  and  that  it  does  not  resemble 
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the  type  of  x-ray  normally  provided  to  ambulatory  patients  in 
physicians'  offices. 

This  historical  misunderstanding  by  carriers  has  been 
reflected  in  two  ways.     First,  many  carriers  erroneously 
subjected  portable  x-ray  suppliers  to  the  Medicare  physicians' 
fee  freeze  of  1984-1986.     Second,  throughout  the  1980s  carriers 
historically  reimbursed  portable  x-ray  suppliers,  contrary  to  the 
direction  in  Section  5244  of  the  Carriers  Manual,  by 
"commingling"  portable  x-ray  charge  data  with  physicians'  office 
x-ray  charge  data  in  determining  prevailing  charges.  Because 
portable  x-rays  are  much  costlier  to  provide  than  physicians' 
office  x-rays,  portable  x-ray  charges  are  necessarily  higher  than 
those  for  physicians'  office  x-rays.     Consequently,  the 
commingling  of  portable  x-ray  charge  data  for  2  percent  of 
procedures  with  physicians'  office  charge  data  for  98  percent  of 
procedures  created  prevailing  charges  for  portable  x-ray  services 
that  were  lower  than  they  would  have  been  if  only  portable  x-ray 
data  had  been  used.     HCFA  itself  stated  in  1985  that  the  carrier 
"commingling"  practice  was  improper,  but  carriers  continued  to 
use  it. 

Because  of  these  historical  errors,  Medicare  portable  x-ray 
payments  throughout  most  of  the  1980s  were  suppressed  below  even 
correctly  calculated  Medicare  payment  levels — while  staff 
salaries  and  other  costs  of  doing  business  continued  to  rise.  In 
1986,  pursuant  to  the  Inflation  Indexed  Charge  (IIC),  portable 
x-ray  payments  were  again  subjected  to  a  freeze,  so  that  Medicare 
payment  levels  fell  even  further  behind  cost  increases. 

Before  1988,  the  general  principle  for  reimbursement  of 
portable  x-ray  services  was  the  "reasonable  charge"  method  that 
set  Medicare  payment  at  the  lowest  of  the  actual,  customary,  and 
prevailing  charges.     In  the  Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA'87),  Congress  mandated  a  new  fee  schedule 
reimbursement  methodology  for  physicians  and  "suppliers"  of 
radiology  services.     42  U.S.C.  §1395m(b).     The  new  law  directed 
HCFA  to  develop  a  relative-value-based  fee  schedule  for  all  such 
radiology  services  and  to  cut  payments  for  radiology  services  in 
each  locality  by  3  percent. 

It  was  at  this  point  that  the  NAPXP  first  approached  HCFA  to 
discuss  the  portable  x-ray  business  and  explain  the  considerable 
differences  between  portable  x-ray  services  for  infirm,  elderly 
patients  and  physicians'  office  x-rays  for  ambulatory  patients. 
HCFA  recognized  these  functional  differences  and  the  fact  that 
the  portable  x-ray  service  is  not  in  any  way  a  physician's 
service.     Consequently,  HCFA  established  a  separate  fee  schedule 
solely  for  reimbursement  of  portable  x-ray  services 
(incorporating  the  Congressionally  mandated  3  percent  cut). 
Additionally,  the  agency  made  a  commitment  to  resolve  the 
historical  "commingling"  problem,  albeit  after  the  initial 
implementation  of  the  portable  x-ray  fee  schedule.  HCFA 
officials  are  now  developing  a  methodology  for  carriers  to  use  in 
correcting  the  commingling  problem.     (However,   the  problem  is 
complex,  and  the  implementation  of  HCFA's  corrective  methodology 
by  carriers  may  be  a  difficult  and  time-consuming  process.) 

In  1989,  the  Administration  proposed  and  Congress  enacted  a 
4  percent  payment  cut  for  radiology  services.     During  the 
Congressional  consideration  of  these  payment  cuts,  the  NAPXP 
argued  that  they  should  not  apply  to  portable  x-ray  services. 
The  NAPXP  pointed  out  that  portable  x-ray  services  are  not 
physicians'  services,  and  that  portable  x-rays  cannot  be 
considered  "overpriced"  because  of  the  historical  suppression  of 
portable  x-ray  reimbursement.     In  addition,  the  NAPXP  argued  that 
portable  x-rays  are  by  far  the  most  efficient  and  effective  means 
of  providing  x-rays  to  nursing  home  and  homebound  patients. 
Thus,  the  NAPXP  showed  that  it  is  in  the  interests  of  the 
Medicare  program,  with  regard  to  both  cost  and  quality  of 
service,  to  encourage  the  continuation  and  expansion  of  the 
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portable  x-ray  service  through  adequate  Medicare  payment  rates. 
Ultimately,  Congress  accepted  these  arguments  and  treated 
portable  x-rays  as  non-physicians'  services  that  were  excluded 
from  the  4  percent  cut.     See  Section  6105  of  OBRA'89.  However, 
portable  x-ray  services  received  no  update  in  OBRA'89, 
notwithstanding  the  3  percent  cut  mandated  by  OBRA'87  and  the 
erroneous  historical  suppression  of  portable  x-ray  reimbursement 
through  the  erroneous  application  of  the  physicians'  fee  freeze 
and  "commingling." 

III.  ADMINISTRATION  BUDGET  PROPOSALS  FOR  FISCAL  YEAR  1991 

This  year,  the  Administration  has  again  proposed  to  cut 
Medicare  payments  for  radiology  services.  The  Department  of 
Health  and  Human  Services  (HHS)  budget  proposal  for  FY '91  states: 

In  OBRA'89,  the  Congress  reduced  payments  for 
radiology  and  anesthesia  services:  radiology 
fees  were  reduced  by  4  percent  and  changes 
were  mandated  in  payment  for  anesthesia 
time.     For  1991,  we  are  recommending 
reductions  in  Medicare  payments  for  radiology 
and  anesthesia  services  in  order  to  further 
reduce  their  overvaluation. 

We  are  proposing  that  radiology  and 
anesthesia  fees  be  reduced  by  the  amount  that 
current  fees  exceed  an  estimated  resource 
based  fee  schedule.     The  fee  schedule  would 
be  estimated  by  reducing  the  1990  national 
average  conversion  factor  by  10  percent  (less 
than  the  full  amount  we  estimate  these 
services  are  overvalued).     The  maximum 
reduction  for  any  locality  in  1991  would  be 
25  percent. 

HHS  Press  Release  on  Budget  Proposals  for  the  Medicare  program 
(January  29,  1990)  at  49-50.     This  language  describes  "radiology" 
services  as  those  that  were  cut  last  year  by  4  percent.  Portable 
x-rays  were  not  covered  by  that  cut.     Thus,  it  is  appropriate  to 
conclude  that  the  "radiology"  services  that  the  Administration 
proposes  to  cut  this  year  are  limited  to  the  physicians' 
radiology  services  that  were  cut  in  OBRA'89. 

The  Administration  has  also  proposed  to  cap  the  "technical 
components  of  diagnostic  and  radiology  tests"  by  applying  a 
median-based  national  limitation  similar  to  that  imposed  on 
clinical  laboratory  reimbursement  since  1986.     Again,  the 
Administration  proposal  discusses  "radiology"  services.  We 
believe  it  is  appropriate  to  interpret  this  proposal  as  applying 
only  to  physicians'  radiology  services,  not  portable  x-rays, 
because  portable  x-rays  are  not  overpriced. 

IV.  CONGRESS  SHOULD  NOT  LIMIT  MEDICARE 
PORTABLE  X-RAY  PAYMENTS  THIS  YEAR. 

In  view  of  Congress'  decision  in  OBRA'89  to  treat 
"radiology"  services  as  not  including  portable  x-ray  services  for 
purposes  of  cuts,  we  believe  portable  x-ray  services  should  again 
be  excluded  from  the  proposals  for  radiology  payment  cuts  this 
year.     Further,  due  to  the  erroneous  application  of  the  1984-1986 
physician's  fee  freeze,  the  1986  IIC  freeze,  the  OBRA'87  3 
percent  cut,  and  the  OBRA'89  freeze,  Medicare  portable  x-ray 
reimbursement — which  controls  the  destiny  of  the  industry — has 
lagged  farther  and  farther  behind  cost  increases.     A  payment 
increase  is  sorely  needed.     Portable  x-rays  should,  therefore, 
receive  a  full  Consumer  Product  Index  (CPI)  update  in  1990.  Such 
a  change  would  be  consistent  with  Congress'  recognition  last  year 
that  Medicare's  policy  interests  favor  encouraging  this  cost- 
effective  service. 
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The  appropriateness  of  a  "hands-off"  policy  for  portable 
x-ray  services  this  year  is  underscored  by  the  pendency  of  HCFA's 
project  to  correct  the  historical  effect  of  "commingling."  This 
project  should  be  finished,  and  its  impact  on  portable  x-ray 
reimbursement  assessed,  before  any  additional  cuts  or  freezes  are 
imposed.     Further,  another  important  project  should  be  completed 
before  Congress  makes  any  further  decisions  about  payment 
limitations  for  portable  x-rays.     This  project  is  a  study, 
mandated  by  Congress  in  OBRA'89,  of  the  costs  of  furnishing 
portable  x-ray  services  and  the  appropriateness  of  the  separate 
portable  x-ray  fee  schedule.     See  Section  6134  of  OBRA'89.  The 
study  is  due  in  December  1990.     Its  results  will  bear  directly  on 
questions  regarding  the  appropriate  level  of  portable  x-ray 
reimbursement.     Congress  should  have  the  benefit  of  the  study 
before  any  decisions  about  payment  cuts  are  made. 

Finally,  if  any  proposals  are  made  to  include  portable 
x-rays  in  radiology  payment  cuts  or  limitations,   it  is  imperative 
to  take  a  close  look  at  the  numbers.     Because  portable  x-rays 
constitute  only  2  percent  of  Medicare  radiology  services, 
reimbursement  cuts  for  this  service  would  provide  negligible 
deficit  reduction  benefits.     Conversely,  a  long-overdue  payment 
increase  would  impose  minimal  cost.     But  because  Medicare  pays 
for  over  90  percent  of  all  portable  x-rays,  any  Medicare  payment 
cuts  can  impair  the  health  of  the  portable  x-ray  business.  The 
industry  is  already  vulnerable  because  so  many  of  its  members  are 
small  shops,  payments  have  fallen  far  behind  costs  throughout  the 
1980s,  and  there  is  a  serious  nationwide  shortage  of  portable 
x-ray  technologists.     Reimbursement  limitations,  on  top  of  these 
existing  pressures,  could  drive  many  of  the  smaller  companies  out 
of  business.     Congress  should  not  risk  compromising  the 
availability  of  this  highly  cost-effective  Medicare  service  by 
subjecting  it  to  payment  limitations.     Instead,  Congress  should 
sustain  the  portable  x-ray  service  by  granting  a  full  update. 

V.  CONCLUSION 

Congress'  decision  last  year  to  exclude  portable  x-rays  from 
payment  cuts  rested  on  important  legal,  economic  and  policy 
considerations  that  have  not  changed.     Congress  should  take  the 
same  position  in  FY  1991  by  excluding  portable  x-rays  from  any 
radiology  payment  cuts  or  limitations  and  directing  a  full  CPI 
update  for  this  valuable  service. 


O'Connor  &  Hannan 

Counsel  for  National  Association 
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1919  Pennsylvania  Avenue,  N.W. 
Washington,  D.C.  20006 
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Society  of  Critical  Care  Medicine 

251  E.  Imperial  Highway,  Suite  480 
Fullerton,  California  92635,  U.S.A. 
714-870-5243 


Testimony  Submitted  for  the  Record 
House  Ways  and  Means  Subcommittee  on  Health 
May  22,  1990 
The  "Patient  Self  Determination  Act" 


The  Society  of  Critical  Care  Medicine  endorses 
legislation  sponsored  by  Congressman  Sander  Levin,  H.R.  4449,  the 
"Patient  Self  Determination  Act  of  1990"  (the  "Act"),  which  would 
ensure  that  people  are  informed  of  their  rights  under  State  law  to 
control  decisions  about  their  own  health  care  through  the  use  of 
advance  directives.     This  bill  is  particularly  important  to 
practitioners  of  Critical  Care  Medicine  who  too  often  encounter 
situations  where  the  patient  is  unable  to  voice  his  or  her  wishes. 
Requiring  Medicare  and  Medicaid  providers  to  inform  their  patients 
of  advance  medical  directives  allows  individuals  to  exercise  their 
freedom  of  choice  and  to  plan  ahead  for  the  unplanned,  to  think 
ahead  about  the  unthinkable:     situations  where  heroic  measures  may 
be  taken  to  save  their  lives  when . individual  wishes  and  ethics 
would  dictate  otherwise. 

The  Society  is  a  20-year  old,  multi-disciplinary 
organization  formed  by  specialists  from  Anesthesiology,  Internal 
Medicine,  Pediatrics  and  Surgery.     The  more  than  4,000  members  of 
the  Society  blend  the  knowledge,  skill  and  technology  from  the 
four  medical  specialties,  nursing,  and  allied  health  professions 
into  a  coordinated  effort  to  achieve  an  optimal  outcome  for 
critically  ill  or  injured  patients.     The  goals  of  the  Society 
include  promoting  and  developing  optimal  facilities  in  which 
Critical  Care  Medicine  may  be  practiced,  assuring  high  educational 
standards  in  Critical  Care  Medicine,  and  improving  humane  care  for 
patients  with  acute  life-threatening  illness  and  injuries. 

This  last  goal  is  that  also  of  the  Act.    Just  as  good 
medical  practice  seeks  the  consent  of  patients  before  any  medical 
intervention,  people  clearly  have  the  indisputable  right  to  refuse 
that  treatment.     A  patient  should  not  lose  that  right  if  he  or  she 
becomes  unconscious  or  otherwise  unable  to  make  decisions.  Too 
often,  though,  patients  are  unaware  of  the  options  available  to 
them,  and  their  families  or  personal  medical  provider  lack  the 
legal  resources  of  advance  medical  directives  which  clearly  spell 
out  the  spoken  wishes  of  the  individual.    As  more  than  80  percent 
of  people  today  die  in  hospitals,  medical  centers  and  nursing 
homes,  these  institutions  are  likely  outlets  to  inform  individuals 
of  their  right  to  determine  the  course  of  their  medical  care. 

Forty  states  and  the  District  of  Columbia  have  statutes 
recognizing  "living  wills"  which  dictate  an  individual's  wishes 
for  medical  treatment  in  cases  where  life  could  be  sustained  but 
at  great  compromise  to  the  quality  of  that  life;  25  states 
recognize  durable  powers  of  attorney  for  the  same  purpose. 
However,  there  is  great  variation  in  these  state  laws. 
Recognizing  that  this  variation  is  due  in  some  degree  as  a 
reflection  of  local  beliefs  regarding  advance  directives,  the 
variations  complicate  the  ability  of  individuals  to  ensure  that 
their  advance  directive  would  be  valid  in  another  state  in  the 
event  of  travel  or  relocations.     Provisions  regarding  comity  of 
other  states'  provisions  for  advance  directives  ought  to  be 
included  in  the  legislation  to  prevent  the  likelihood  of  these 
situations.     Moreover,  a  single,  uniform  model  of  advance 
directives  would  ensure  that  variances  in  state  interpretation  do 
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not  require  treatment  diametrically  opposed  to  a  patient's  stated 
wishes ♦ 

Even  with  the  great  availability  today  of  these  medical 
directives,  though,  comparatively  few  people  take  advantage  of 
this  freedom  of  choice.     Here,  too,  H.R.  4449  would  ensure  that 
all  people  admitted  to  hospitals  and  nursing  homes  which  receive 
Medicare  and  Medicaid  funding  are  aware  of  the  extent  to  which 
State  law  allows  them  to  dictate  their  medical  care,  providing  an 
important,  though  perhaps  not  the  most  ideal,  educational  outlet 
for  these  tools. 

Advance  medical  directives  allow  and  opportunity  for 
communication  between  the  patient  and  his  or  her  doctor  and  family 
to  discuss  and  document  the  patient's  views  of  life-sustaining 
treatment  which  may  ease  the  burden  on  families  and  providers  when 
it  comes  time  to  decide  whether  or  not  to  pursue  all  possible 
treatment  options.     In-the  view  of  the  Society,  it  is  important 
that  H.R.  4449,  and  related  legislation  sponsored  by  Senator  John 
Danforth,  include  provisions  to  encourage  involvement  by  the 
patient's  personal  physician  in  an  initial  counseling  session 
determining  the  patient's  personal  medical  directive,  and  that 
they  consult  with  critical  care  specialists  in  updating  the 
directive  as  the  course  of  the  patient's  care  necessitates. 

Without  these  directives,  doctors  often  just  do  not  know 
the  patient's  exact  wishes  in  these  situations,  and  though  the 
family  feels  that  their  loved  one  would  prefer  to  die  peacefully, 
providers  in  the  critical  care  setting  are.  obligated  to  do  all  in 
their  power  to  resuscitate  the  life  of  the  patient.     The  "Patient 
Self  Determination  Act"  would  greatly  reduce  the  incidence  of 
second  guessing  the  patient's  wishes,  which  can  come  at  great 
emotional  —  and  financial  —  expense  to  the  family. 

Today's  medical  technology  enables  doctors  to  take 
extraordinary  heroic  measures  to  save  patients'  lives  in  instances 
where  they  might  have  once  died;  after  the  crisis  has  passed, 
though,  the  doctor  must  wrestle  with  moral  conscience  of  the 
consequences  of  his  actions.     Timely  enactment  of  H.R.  4449  into 
law  will  improve  the  ability  of  practitioners  of  Critical  Care 
Medicine  to  treat  their  patients  in  the  most  appropriate  and  ideal 
manner  possible:     according  to  the  informed  decision  of  the 
patient  as  determined  with  specific  knowledge  of  his  or  her 
medical  condition  and  framed  by  personal  ethics. 
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